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or indirectly, from the maintenance of
the client’s commodity interest ac-
count with a futures commission mer-
chant or the introduction of such ac-
count through an introducing broker
(such as payment for order flow or soft
dollar arrangements).

(k) Litigation. (1) Subject to the pro-
visions of §4.34(k)(2), any material ad-
ministrative, civil or criminal action,
whether pending or concluded, within
five years preceding the date of the
Document, against any of the following
persons; Provided, however, that a con-
cluded action that resulted in an adju-
dication on the merits in favor of such
person need not be disclosed:

(i) The commodity trading advisor
and any principal thereof:

(i) Any futures commission mer-
chant with which the client will be re-
quired to maintain its commodity in-
terest account; and

(iii) Any introducing broker through
which the client will be required to in-
troduce its account to the futures com-
mission merchant.

(2) With respect to a futures commis-
sion merchant or an introducing
broker, an action will be considered
material if:

(i) The action would be required to be
disclosed in the notes to the futures
commission merchant’s or introducing
broker’s financial statements prepared
pursuant to generally accepted ac-
counting principles;

(if) The action was brought by the
Commission; Provided, however, that a
concluded action that did not result in
civil monetary penalties exceeding
$50,000 need not be disclosed unless it
involved allegations of fraud or other
willful misconduct; or

(iii) The action was brought by any
other federal or state regulatory agen-
cy, a non-United States regulatory
agency or a self-regulatory organiza-
tion and involved allegations of fraud
or other willful misconduct.

() Trading for own account. If the
commodity trading advisor or any
principal thereof trades or intends to
trade commodity interests for its own
account, the trading advisor must dis-
close whether clients will be permitted
to inspect the records of such person’s
trading and any written policies re-
lated to such trading.
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(m) Performance disclosures. Past per-
formance must be disclosed as set forth
in §4.35.

(n) Supplemental information. If any
information, other than that required
by Commission rules, the antifraud
provisions of the Act, other federal or
state laws and regulations, any rules of
a self-regulatory agency or laws of a
non-United States jurisdiction, is pro-
vided, such information:

(1) May not be misleading in content
or presentation or inconsistent with
the required disclosures;

(2) Is subject to the antifraud provi-
sions of the Act and Commission rules,
and to rules regarding the use of pro-
motional material promulgated by a
registered futures association pursuant
to section 17(j) of the Act; and

(3) Must be placed as follows, unless
otherwise specified by Commission
rules:

(i) Supplemental performance infor-
mation (not including proprietary trad-
ing results as defined in §4.35(a)(7), or
hypothetical, extracted, pro forma or
simulated trading results) must be
placed after all required performance
information;

(ii) Supplemental non-performance
information relating to a required dis-
closure may be included with the re-
lated required disclosure; and

(iii) Other supplemental information
may be included after all required dis-
closures; Provided, however, That any
proprietary trading results as defined
in §4.35(a)(7), and any hypothetical, ex-
tracted, pro forma or simulated trading
results included in the Disclosure Doc-
ument must appear as the last disclo-
sure therein following all required and
non-required disclosures.

(o) Material information. Nothing set
forth in 884.31, 4.34, 4.35 or §4.36 shall
relieve a commodity trading advisor
from any obligation under the Act or
the regulations thereunder, including
the obligation to disclose all material
information to existing or prospective
clients even if the information is not
specifically required by such sections.

[60 FR 38189, July 25, 1995, as amended at 66
FR 53522, Oct. 23, 2001]
§4.35

(a) General principles—(1) Capsule per-
formance information. Unless otherwise

Performance disclosures.
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specified, disclosure of the past per-
formance of an account or trading pro-
gram required under this §4.35 must in-
clude the following information:

(i) The name of the commodity trad-
ing advisor or other person trading the
account and the name of the trading
program;

(ii) The date on which the commodity
trading advisor or other person trading
the account began trading client ac-
counts and the date when client funds
began being traded pursuant to the
trading program,;

(iii) The number of accounts directed
by the trading advisor or other person
trading the account pursuant to the
trading program specified, as of the
date of the Disclosure Document;

(iv)(A) The total assets under the
management of the trading advisor or
other person trading the account, as of
the date of the Disclosure Document;
and

(B) The total assets traded pursuant
to the trading program specified, as of
the date of the Disclosure Document;

(v) The largest monthly draw-down
for the account or trading program
specified during the most recent five
calendar year and year-to-date ex-
pressed as a percentage of client funds
and indicating the month and year of
the draw-down (the capsule must in-
clude a definition of ““draw-down’’ that
is consistent with §4.10(k));

(vi) The worst peak-to-valley draw-
down for the trading program specified
during the most recent five calendar
year and year-to-date, expressed as a
percentage of net asset value and indi-
cating the months and year of the
draw-down;

(vii) Subject to §4.35(a)(2) for the of-
fered trading program, the annual and
year-to-date rate-of-return for the pro-
gram specified for the five most recent
calendar years and year-to-date, com-
puted on a compounded monthly basis;
Provided, however, That performance of
the offered trading program must in-
clude monthly rates of return for such
period; and

(viii) In the case of the offered trad-
ing program:

(A)(1) The number of accounts traded
pursuant to the offered trading pro-
gram that were opened and closed dur-
ing the period specified in §4.35(a)(5)
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with a positive net lifetime rate of re-
turn as of the date the account was
closed; and

(2) A measure of the variability of re-
turns for accounts that were both
opened and closed during the period
specified in §4.35(a)(5) and closed with
positive net lifetime rates of return;
and

(B)(1) The number of accounts traded
pursuant to the offered trading pro-
gram that were opened and closed dur-
ing the period specified in §4.35(a)(5)
with negative net lifetime rates of re-
turn as of the date the account was
closed; and

(2) A measure of the variability of re-
turns for accounts that were both
opened and closed during the period
specified in §4.35(a)(5) and closed with
negative net lifetime rates of return.

(C) The measure of variability re-
quired by 884.35(a)(1)(viii)(A)(2) and
(B)(2) may be provided as a range of
both positive and negative net lifetime
returns, or by any other form of disclo-
sure that meets the objective of disclo-
sure of the variability of returns expe-
rienced by clients in the trading pro-
gram whose accounts were opened and
closed during the period specified in
§4.35(a)(5). The net lifetime rate of re-
turn shall be calculated as the com-
pounded product of the monthly rates
of return for each month the account is
open.

(2) Additional requirements with respect
to the offered trading program. (i) The
performance of the offered trading pro-
gram must be identified as such and
separately presented first;

(ii) The rate of return of the offered
trading program must be presented on
a monthly basis for the period specified
in 8§4.35(a)(5), either in a numerical
table or in a bar graph;

(iii) A bar graph used to present
monthly rates of return for the offered
trading program:

(A) Must show percentage rate of re-
turn on the vertical axis and one-
month increments on the horizontal
axis;

(B) Must be scaled in such a way as
to clearly show month-to-month dif-
ferences in rates of return; and

(C) Must separately display numer-
ical percentage annual rates of return
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for the period covered by the bar graph;
and

(iv) The commodity trading advisor
must make available to prospective
and existing clients upon request a
table showing at least quarterly the in-
formation required to be calculated
pursuant to §4.35(a)(6).

(3) Composite presentation. (i) Unless
such presentation would be misleading,
the performance of accounts traded
pursuant to the same trading program
may be presented in composite form on
a program-by-program basis, using the
format set forth in §4.35(a)(1).

(if) Accounts that differ materially
with respect to rates of return may not
be presented in the same composite.

(iii) The commodity trading advisor
must discuss all material differences
among the accounts included in a com-
posite.

(4) Current information. All perform-
ance information presented in the Dis-
closure Document must be current as
of a date not more than three months
preceding the date of the Document.

(5) Time period for required perform-
ance. All required performance infor-
mation must be presented for the most
recent five calendar years and year-to-
date or for the life of the trading pro-
gram or account, if less than five
years.

(6) Calculation of, and recordkeeping
concerning, performance information. (i)
All performance information presented
in a Disclosure Document, including
performance information contained in
any capsule and performance informa-
tion not specifically required by Com-
mission rules, must be current as of a
date not more than three months pre-
ceding the date of the Document, and
must be supported by the following
amounts, calculated on an accrual
basis of accounting in accordance with
generally accepted accounting prin-
ciples, as specified below or by a meth-
od otherwise approved by the Commis-
sion.

(A) The beginning net asset value for
the period, which shall represent the
previous period’s ending net asset
value;

(B) All additions, whether voluntary
or involuntary, during the period;

17 CFR Ch. | (4-1-04 Edition)

(C) All withdrawals and redemptions,
whether voluntary or involuntary, dur-
ing the period;

(D) The net performance for the pe-
riod, which shall represent the change
in the net asset value net of additions,
withdrawals, redemptions, fees and ex-
penses;

(E) The ending net asset value for the
period, which shall represent the begin-
ning net asset value plus or minus ad-
ditions, withdrawals and redemptions,
and net performance; and

(F) The rate of return for the period,
computed on a compounded monthly
basis, which shall be calculated by di-
viding the net performance by the be-
ginning net asset value.

(ii) All supporting documents nec-
essary to substantiate the computation
of such amounts must be maintained in
accordance with §1.31.

(7) Performance of partially-funded ac-
counts. Notwithstanding the foregoing,
a commodity trading advisor will be
deemed in compliance with this §4.35(a)
concerning the performance of par-
tially-funded accounts if the com-
modity trading advisor presents the
performance of such accounts in a
manner that is balanced and is not in
violation of the antifraud provisions of
the Commodity Exchange Act or the
Commission’s regulations thereunder.

(8) Proprietary trading results. (i) Pro-
prietary trading results shall not be in-
cluded in a Disclosure Document unless
such performance is prominently la-
beled as proprietary and is set forth
separately after all disclosures in ac-
cordance with §4.34(n), together with a
discussion of any differences between
such performance and the performance
of the offered trading program, includ-
ing, but not limited to, differences in
costs, leverage and trading.

(ii) For the purposes of §4.34(n) and
this §4.35(a), proprietary trading re-
sults means the performance of any ac-
count in which fifty percent or more of
the beneficial interest is owned or con-
trolled by:

(A) The commodity trading advisor
or any of its principals;

(B) An affiliate or family member of
the commodity trading advisor; or

(C) Any person providing services to
the account.
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(9) Required legend. Any past perform-
ance presentation, whether or not re-
quired by Commission rules, must be
preceded with the following statement,
prominently displayed:

PAST PERFORMANCE IS NOT NEC-

ESSARILY INDICATIVE OF FUTURE RE-
SULTS.

(b) Performance to be disclosed. Except
as provided in §4.35(a)(7), the com-
modity trading advisor must disclose
the actual performance of all accounts
directed by the commodity trading ad-
visor and by each of its trading prin-
cipals; Provided, however, that if the
trading advisor or its trading prin-
cipals previously have not directed any
accounts, the trading advisor must
prominently disclose this fact with one
of the following statements, as applica-
ble:

(1) THIS TRADING ADVISOR PRE-
VIOUSLY HAS NOT DIRECTED ANY
ACCOUNTS; or

(2) NONE OF THE TRADING PRIN-
CIPALS OF THIS TRADING ADVISOR
HAS PREVIOUSLY DIRECTED ANY
ACCOUNTS; or

(3) NEITHER THIS TRADING ADVI-
SOR NOR ANY OF ITS TRADING
PRINCIPALS HAVE PREVIOUSLY DI-
RECTED ANY ACCOUNTS.

If the commodity trading advisor is a
sole proprietorship, reference to its
trading principals need not be included
in the prescribed statement.

[60 FR 38191, July 25, 1995, as amended at 68
FR 42967, July 21, 2003; 68 FR 47235, Aug. 8,
2003]

§4.36 Use, amendment and filing of
Disclosure Document.

(a) Subject to paragraph (c) of this
section, all information contained in
the Disclosure Document must be cur-
rent as of the date of the Document;
Provided, however, that performance in-
formation must be current as of a date
not more than three months preceding
the date of the Document.

(b) No commodity trading advisor
may use a Disclosure Document dated
more than nine months prior to the
date of its use.

(c)(1) If the commodity trading advi-
sor knows or should know that the Dis-
closure Document is materially inac-
curate or incomplete in any respect, it

§4.41

must correct that defect and must dis-
tribute the correction to:

(i) All existing clients in the trading
program within 21 calendar days of the
date upon which the trading advisor
first knows or has reason to know of
the defect; and

(i) Each previously solicited prospec-
tive client for the trading program
prior to entering into an agreement to
direct or to guide such prospective cli-
ent’s commodity interest account pur-
suant to the program. The trading ad-
visor may furnish the correction by
way of an amended Disclosure Docu-
ment, a sticker on the Document, or
other similar means.

(2) The trading advisor may not use
the Disclosure Document until such
correction is made.

(d)(1) The commodity trading advisor
must file with the National Futures
Association one copy of the Disclosure
Document for trading program that it
offers or that it intends to offer not
less than 21 calendar days prior to the
date the trading advisor first intends
to deliver the Document to a prospec-
tive client in the trading program; and

(2) The commodity trading advisor
must file with the National Futures
Association one copy of the subsequent
amendments to the Disclosure Docu-
ment for each trading program that it
offers or that it intends to offer within
21 calendar days of the date upon which
the trading advisor first knows or has
reason to know of the defect requiring
the amendment.

[60 FR 38192, July 25, 1995, as amended at 62
FR 18268, Apr. 15, 1997; 65 FR 58650, Oct. 2,
2000; 67 FR 77411, Dec. 18, 2002]

Subpart D—Advertising
§4.40 [Reserved]

§4.41 Advertising by commodity pool
operators, commodity trading advi-
sors, and the principals thereof.

(@) No commodity pool operator,
commodity trading advisor, or any
principal thereof, may advertise in a
manner which:

(1) Employs any device, scheme or ar-
tifice to defraud any participant or cli-
ent or prospective participant or cli-
ent; or
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