§§4.3-4.4

(b) All such material shall be consid-
ered filed when received by the Com-
mission at the address specified in
paragraph (a) of this section.

(Approved by the Office of Management and
Budget under control number 3038-0005)

[46 FR 26013, May 8, 1981, as amended at 46
FR 63035, Dec. 30, 1981; 60 FR 49334, Sept. 25,
1995; 62 FR 18268, Apr. 15, 1997; 65 FR 58649,
Oct. 2, 2000; 67 FR 62352, Oct. 7, 2002]

§§4.3-4.4 [Reserved]

§4.5 Exclusion for certain otherwise
regulated persons from the defini-
tion of the term “commodity pool
operator.”

(a) Subject to compliance with the
provisions of this section, the following
persons, and any principal or employee
thereof, shall be excluded from the def-
inition of the term ‘“‘commodity pool
operator’ with respect to the operation
of a qualifying entity specified in para-
graph (b) of this section:

(1) An investment company reg-
istered as such under the Investment
Company Act of 1940;

(2) An insurance company subject to
regulation by any State;

(3) A bank, trust company or any
other such financial depository institu-
tion subject to regulation by any State
or the United States; and

(4) A trustee of, a named fiduciary of
(or a person designated or acting as a
fiduciary pursuant to a written delega-
tion from or other written agreement
with the named fiduciary) or an em-
ployer maintaining a pension plan that
is subject to title | of the Employee Re-
tirement Income Security Act of 1974;
Provided, however, That for purposes of
this §4.5 the following employee ben-
efit plans shall not be construed to be
pools:

(i) A noncontributory plan, whether
defined benefit or defined contribution,
covered under title | of the Employee
Retirement Income Security Act of
1974;

(i) A contributory defined benefit
plan covered under title IV of the Em-
ployee Retirement Income Security
Act of 1974; Provided, however, That
with respect to any such plan to which
an employee may voluntarily con-
tribute, no portion of an employee’s
contribution is committed as margin
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or premiums for futures or options con-
tracts;

(iii) A plan defined as a governmental
plan in section 3(32) of title | of the
Employee Retirement Income Security
Act of 1974;

(iv) Any employee welfare benefit
plan that is subject to the fiduciary re-
sponsibility provisions of the Employee
Retirement Income Security Act of
1974; and

(v) A plan defined as a church plan in
Section 3(33) of title | of the Employee
Retirement Income Security Act of
1974 with respect to which no election
has been made under 26 U.S.C. 410(d).

(b) For the purposes of this section,
the term “‘qualifying entity’’ means:

(1) With respect to any person speci-
fied in paragraph (a)(1) of this section,
an investment company registered as
such under the Investment Company
Act of 1940;

(2) With respect to any person speci-
fied in paragraph (a)(2) of this section,
a separate account established and
maintained or offered by an insurance
company pursuant to the laws of any
State or territory of the United States,
under which income gains and losses,
whether or not realized, from assets al-
located to such account, are, in accord-
ance with the applicable contract,
credited to or charged against such ac-
count, without regard to other income,
gains, or losses of the insurance com-
pany;

(3) With respect to any person speci-
fied in paragraph (a)(3) of this section,
the assets of any trust, custodial ac-
count or other separate unit of invest-
ment for which it is acting as a fidu-
ciary and for which it is vested with in-
vestment authority; and

(4) With respect to any person speci-
fied in paragraph (a)(4) of this section,
and subject to the proviso thereof, a
pension plan that is subject to title | of
the Employee Retirement Income Se-
curity Act of 1974; Provided, however,
That such entity will be operated in
the manner specified in paragraph
(c)(2) of this section.

(c) Any person who desires to claim
the exclusion provided by this section
shall file with the National Futures As-
sociation a notice of eligibility; Pro-
vided, however, That a plan fiduciary
who is not a named fiduciary but who
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has an agreement with a named fidu-
ciary as described in paragraph (a)(4) of
this section may claim the exclusion
through the notice filed by the named
fiduciary.

(1) The notice of eligibility must con-
tain the following information:

(i) The name of such person;

(if) The applicable subparagraph of
paragraph (a) of this section pursuant
to which such person is claiming exclu-
sion;

(iii) The name of the qualifying enti-
ty which such person intends to oper-
ate pursuant to the exclusion; and

(iv) The applicable subparagraph of
paragraph (b) of this section pursuant
to which such entity is a qualifying en-
tity.

(2) The notice of eligibility must con-
tain representations that such person
will operate the qualifying entity spec-
ified therein in a manner such that the
qualifying entity:

(i) Will disclose in writing to each
participant, whether existing or pro-
spective, that the qualifying entity is
operated by a person who has claimed
an exclusion from the definition of the
term ‘““‘commodity pool operator’ under
the Act and, therefore, who is not sub-
ject to registration or regulation as a
pool operator under the Act; Provided,
that such disclosure is made in accord-
ance with the requirements of any
other federal or state regulatory au-
thority to which the qualifying entity
is subject; and

(ii) Will submit to such special calls
as the Commission may make to re-
quire the qualifying entity to dem-
onstrate compliance with the provi-
sions of this §4.5(c);

Provided, however, That the making of
such representations shall not be
deemed a substitute for compliance
with any criteria applicable to com-
modity futures or commodity options
trading established by any regulator to
which such person or qualifying entity
is subject.

(3) The notice of eligibility must be
filed with the National Futures Asso-
ciation prior to the date upon which
such person intends to operate the
qualifying entity pursuant to the ex-
clusion provided by this section.

§4.5

(4) The notice of eligibility shall be
effective upon filing.

(d)(1) Each person who has claimed
exclusion hereunder must, in the event
that any of the information contained
or representations made in the notice
of eligibility becomes inaccurate or in-
complete, file a supplemental notice
with the National Futures Association
to that effect which, if applicable, in-
cludes such amendments as may be
necessary to render the notice of eligi-
bility accurate and complete.

(2) The supplemental notice required
by paragraph (d)(1) of this section shall
be filed within fifteen business days
after the occurrence of such event.

(e) An exclusion claimed hereunder
shall cease to be effective upon any
change which would render:

(1) A person as to whom such exclu-
sion has been claimed ineligible under
paragraph (a) of this section;

(2) The entity for which such exclu-
sion has been claimed ineligible under
paragraph (b) of this section; or

(3) Either the representations made
pursuant to paragraph (c)(2) of this sec-
tion inaccurate or the continuation of
such representations false or mis-
leading.

(f) Any notice required to be filed
hereunder must be:

(1) In writing;

(2) Manually signed by a representa-
tive duly authorized to bind a person
specified in paragraph (a) of this sec-
tion; and

(3) Filed with the National Futures
Association at its headquarters office
(Attn: Director of Compliance, Compli-
ance Department).

(g9) The filing of a notice of eligibility
or the application of ‘““non-pool status”’
under this section will not affect the
ability of a person to qualify for an ex-
emption from registration as a com-
modity pool operator under §4.13 in
connection with the operation of an-
other trading vehicle that is not cov-
ered under this §4.5.

[50 FR 15882, Apr. 23, 1985; 50 FR 18859, May 3,
1985, as amended at 58 FR 6374, Jan. 28, 1993;
58 FR 43793, Aug. 18, 1993; 65 FR 24128, Apr. 25,
2000; 65 FR 25980, May 4, 2000; 67 FR 77410,
Dec. 18, 2002; 68 FR 47230, Aug. 8, 2003]
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