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§ 4.6 Exclusion for certain otherwise 
regulated persons from the defini-
tion of the term ‘‘commodity trad-
ing advisor.’’

(a) Subject to compliance with the 
provisions of this section, the following 
persons, and any principal or employee 
thereof, shall be excluded from the def-
inition of the term ‘‘commodity trad-
ing advisor:’’

(1) An insurance company subject to 
regulation by any State, or any whol-
ly-owned subsidiary or employee there-
of; Provided, however, That its com-
modity interest advisory activities are 
solely incidental to the conduct of the 
insurance business of the insurance 
company as such; and 

(2) A person who is excluded from the 
definition of the term ‘‘commodity 
pool operator’’ by § 4.5; Provided, how-
ever, That: 

(i) Its commodity interest advisory 
activities are solely incidental to its 
operation of those trading vehicles for 
which § 4.5 provides relief; and 

(ii) Where necessary, prior to pro-
viding any commodity interest trading 
advice to any such trading vehicle the 
person files a notice of eligibility as 
specified in § 4.5 to claim the relief 
available under that section. 

(b) Any person who has claimed an 
exclusion under this § 4.6 must submit 
to such special calls as the Commission 
may make to require the person to 
demonstrate compliance with the pro-
visions of paragraph (a) of this section. 

(c) An exclusion claimed under this 
§ 4.6 shall cease to be effective upon any 
change which would render the person 
claiming the exclusion ineligible under 
paragraph (a) of this section. 

[52 FR 41984, Nov. 2, 1987]

§ 4.7 Exemption from certain part 4 re-
quirements for commodity pool op-
erators with respect to offerings to 
qualified eligible persons and for 
commodity trading advisors with 
respect to advising qualified eligi-
ble persons. 

This section is organized as follows: 
Paragraph (a) contains definitions for 
the purposes of § 4.7; paragraph (b) con-
tains the relief available to commodity 
pool operators under § 4.7; paragraph (c) 
contains the relief available to com-
modity trading advisors under § 4.7; 

paragraph (d) concerns the Notice of 
Claim for Exemption under § 4.7; and 
paragraph (e) addresses the effect of an 
insignificant deviation from a term, 
condition or requirement of § 4.7. 

(a) Definitions. Paragraph (a)(1) of 
this section contains general defini-
tions, paragraph (a)(2) of this section 
contains the definition of the term 
qualified eligible person with respect to 
those persons who do not need to sat-
isfy the Portfolio Requirement and 
paragraph (a)(3) of this section con-
tains the definition of the term quali-
fied eligible person with respect to those 
persons who must satisfy the Portfolio 
Requirement. For the purposes of this 
section: 

(1) In general—(i) Affiliate of, or a per-
son affiliated with, a specified person 
means a person that directly or indi-
rectly through one or more persons, 
controls, is controlled by, or is under 
common control with the specified per-
son. 

(ii) Exempt account means the ac-
count of a qualified eligible person that 
is directed or guided by a commodity 
trading advisor pursuant to an effec-
tive claim for exemption under § 4.7. 

(iii) Exempt pool means a pool that is 
operated pursuant to an effective claim 
for exemption under § 4.7. 

(iv) Non-United States person means: 
(A) A natural person who is not a 

resident of the United States; 
(B) A partnership, corporation or 

other entity, other than an entity or-
ganized principally for passive invest-
ment, organized under the laws of a 
foreign jurisdiction and which has its 
principal place of business in a foreign 
jurisdiction; 

(C) An estate or trust, the income of 
which is not subject to United States 
income tax regardless of source; 

(D) An entity organized principally 
for passive investment such as a pool, 
investment company or other similar 
entity; Provided, That units of partici-
pation in the entity held by persons 
who do not qualify as Non-United 
States persons or otherwise as quali-
fied eligible persons represent in the 
aggregate less than 10% of the bene-
ficial interest in the entity, and that 
such entity was not formed principally 
for the purpose of facilitating invest-
ment by persons who do not qualify as 
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