Federal Energy Regulatory Commission

(iii) Every irrigation district, drain-
age district, or similar special purpose
political subdivision:

(A) In which any part of the project
is located and any Federal facility that
is used by the project is located, or

(B) That owns, operates, maintains,
or uses any project facility or any Fed-
eral facility that is used by the project;

(iv) Every other political subdivision
in the general area of the project that
there is reason to believe would be
likely to be interested in, or affected
by, the notification;

(v) Affected Indian tribes.

(c) When to notify. (1) Except as pro-
vided in paragraph (c)(2) of this sec-
tion, if a license expires on or after Oc-
tober 17, 1992, the licensee must notify
the Commission as required in para-
graph (b) of this section at least five
years, but no more than five and one-
half years, before the existing license
expires.

(2) The requirement in paragraph
(c)(1) of this section does not apply if a
licensee filed notice more than five and
one-half years before its existing li-
cense expired and before the effective
date of this rule.

(d) Commission notice. Upon receipt of
the notification required under para-
graph (c) of this Section, the Commis-
sion will provide notice of the licens-
ee’s intent to file or not to file an ap-
plication for a new license by:

(1) If the notification is filed prior to
July 23, 2005;

(i) Publishing notice in the FEDERAL
REGISTER;

(ii) Publishing notice once in a daily
or weekly newspaper published in the
county or counties in which the project
or any part thereof or the lands af-
fected thereby are situated; and

(iii) Notifying the appropriate Fed-
eral and state resource agencies, state
water quality and coastal zone man-
agement consistency certifying agen-
cies, and Indian tribes by mail.

(2) If the notification is filed on or
after July 23, 2005, pursuant to the pro-
visions of §5.8 of this chapter.

[Order 496, 53 FR 15810, May 4, 1988. Redesig-
nated and amended by Order 513, 54 FR 23807,
June 2, 1989; Order 2002, 68 FR 51139, Aug. 25,
2003]
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§16.7 Information to be made avail-
able to the public at the time of no-
tification of intent under section
15(b) of the Federal Power Act.

(a) Applicability. This section applies
to a licensee of an existing project sub-
ject to sections 14 and 15 of the Federal
Power Act.

(b) Requirement to make information
available. A licensee must make the in-
formation specified in paragraph (d) of
this section reasonably available to the
public for inspection and reproduction,
from the date on which the licensee no-
tifies the Commission pursuant to
§16.6(b) of this part until the date any
relicensing proceeding for the project
is terminated.

(c) Requirement to supplement informa-
tion. A licensee must supplement the
information it is required to make
available under the provisions of para-
graph (d) with any additional informa-
tion developed after the filing of a no-
tice of intent.

(d) Information to be made available. (1)
A licensee for which the deadline for
filing a notification of intent to seek a
new or subsequent license is on or after
July 23, 2005 must, at the time it files
a notification of intent to seek a li-
cense pursuant to §5.5 of this chapter,
provide a copy of the pre-application
document required by §5.6 of this chap-
ter to the entities specified in that
paragraph.

(2) A licensee for which the deadline
for filing a notification of intent to
seek a new or subsequent license is
prior to July 23, 2005, and which elects
to seek a license pursuant to this part
must make the following information
regarding its existing project reason-
ably available to the public as provided
in paragraph (b) of this section:

(i) The following construction and
operation information:

(A) The original license application
and the order issuing the license and
any subsequent license application and
subsequent order issuing a license for
the existing project, including

(1) Approved Exhibit drawings,
cluding as-built exhibits,

(2) Any order issuing amendments or
approving exhibits,

(3) Any order issuing annual licenses
for the existing project;

in-
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(B) All data relevant to whether the
project is and has been operated in ac-
cordance with the requirements of each
license article, including minimum
flow requirements, ramping rates, res-
ervoir elevation limitations, and envi-
ronmental monitoring data;

(C) A compilation of project genera-
tion and respective outflow with time
increments not to exceed one hour, un-
less use of another time increment can
be justified, for the period beginning
five years before the filing of a notice
of intent;

(D) Any public correspondence re-
lated to the existing project;

(E) Any report on the total actual
annual generation and annnual oper-
ation and maintenance costs for the pe-
riod beginning five years before the fil-
ing of a notice of intent;

(F) Any reports on original project
costs, current net investment, and
available funds in the amortization re-
serve account;

(G) A current and complete electrical
single-line diagram of the project
showing the transfer of electricity
from the project to the area utility
system or point of use; and

(H) Any bill issued to the existing li-
censee for annual charges under Sec-
tion 10(e) of the Federal Power Act.

(ii) The following safety and struc-
tural adequacy information:

(A) The most recent emergency ac-
tion plan for the project or a letter ex-
empting the project from the emer-
gency action plan requirement;

(B) Any independent consultant’s re-
ports required by part 12 of this chap-
ter and filed on or after January 1, 1981;

(C) Any report on operation or main-
tenance problems, other than routine
maintenance, occurring within the five
years preceding the filing of a notice of
intent or within the most recent five-
year period for which data exists, and
associated costs of such problems
under the Commission’s Uniform Sys-
tem of Accounts;

(D) Any construction report for the
existing project; and

(E) Any public correspondence relat-
ing to the safety and structural ade-
quacy of the existing project.

(iii) The following fish and wildlife
resources information:
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(A) Any report on the impact of the
project’s construction and operation on
fish and wildlife resources;

(B) Any existing report on any
threatened or endangered species or
critical habitat located in the project
area, or affected by the existing project
outside the project area;

(C) Any fish and wildlife manage-
ment plan related to the project area
prepared by the existing licensee or
any resource agency; and

(D) Any public correspondence relat-
ing to the fish and wildlife resources
within the project area.

(iv) The following recreation and
land use resources information:

(A) Any report on past and current
recreational uses of the project area;

(B) Any map showing recreational fa-
cilities and areas reserved for future
development in the project area, des-
ignated or proposed wilderness areas in
the project area; Land and Water Con-
servation Fund lands in the project
area, and designated or proposed Fed-
eral or state wild and scenic river cor-
ridors in the project area.

(C) Any documentation listing the
entity responsible for operating and
maintaining any existing recreational
facilities in the project area; and

(D) Any public correspondence relat-
ing to recreation and land use re-
sources within the project area.

(v) The following cultural resources
information:

(A) Except as provided in paragraph
(d)(@)(v)(B) of this section, a licensee
must make available:

(1) Any report concerning docu-
mented archeological resources identi-
fied in the project area;

(2) Any report on past or present use
of the project area and surrounding
areas by Native Americans; and

(3) Any public correspondence relat-
ing to cultural resources within the
project area.

(B) A licensee must delete from any
information made available under
paragraph (d)(2)(v)(A) of this section,
specific site or property locations the
disclosure of which would create a risk
of harm, theft, or destruction of ar-
cheological or Native American cul-
tural resources or to the site at which
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the resources are located, or would vio-
late any Federal law, including the Ar-
cheological Resources Protection Act
of 1979, 16 U.S.C. 470w-3, and the Na-
tional Historic Preservation Act of
1966, 16 U.S.C. 470hh.

(vi) The following energy conserva-
tion information under  section
10(a)(2)(C) of the Federal Power Act re-
lated to the licensee’s efforts to con-
serve electricity or to encourage con-
servation by its customers including:

(A) Any plan of the licensee;

(B) Any public correspondence; and

(C) Any other pertinent information
relating to a conservation plan.

(3)-(6) [Reserved]

(M (@) If paragraph (d) of this section
requires an applicant to reveal Critical
Energy Infrastructure Information
(CEIIl), as defined in §388.113(c) of this
chapter, to any person, the applicant
shall omit the CEIll from the informa-
tion made available and insert the fol-
lowing in its place:

(A) A statement that CEIIl is being
withheld;

(B) A brief description of the omitted
information that does not reveal any
CEll; and

(C) This statement: “Procedures for
obtaining access to Critical Energy In-
frastructure Information (CEIl) may be
found at 18 CFR 388.113. Requests for
access to CEIl should be made to the
Commission’s CEIll Coordinator.”

(ii) The applicant, in determining
whether information constitutes CEII,
shall treat the information in a man-
ner consistent with any filings that ap-
plicant has made with the Commission
and shall to the extent practicable ad-
here to any previous determinations by
the Commission or the CEIl Coordi-
nator involving the same or like infor-
mation.

(iii) The procedures contained in
§§388.112 and 388.113 of this chapter re-
garding designation of, and access to,
CElI, shall apply in the event of a chal-
lenge to a CEIl designation or a re-
quest for access to CEII. If it is deter-
mined that information is not CEIl or
that a requester should be granted ac-
cess to CEIlIl, the applicant will be di-
rected to make the information avail-
able to the requester.

(iv) Nothing in this section shall be
construed to prohibit any persons from
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voluntarily reaching arrangements or
agreements calling for the disclosure of
CEII.

(e) Form, place, and hours of avail-
ability, and cost of reproduction. (1) A li-
censee must make the information
specified in paragraph (d) of this sec-
tion, or the pre-application document,
as applicable, available to the public
for inspection:

(i) At its principal place of business
or at any other location or locations
that are more accessible to the public,
provided that all of the information is
available in at least one location;

(ii) During regular business hours;
and

(iii) In a form that is readily acces-
sible, reviewable, and reproducible.

(2) Except as provided in paragraph
(d)(3) of this section, a licensee must
make requested copies of the informa-
tion specified in paragraph (c) of this
section available either:

(i) At its principal place of business
or at any other location or locations
that are more accessible to the public,
after obtaining reimbursement for rea-
sonable costs of reproduction; or

(ii) Through the mail, after obtaining
reimbursement for postage fees and
reasonable costs of reproduction.

(3) A licensee must make requested
copies of the information specified in
paragraph (d) of this section available
to the United States Fish and Wildlife
Service, the National Marine Fisheries
Service, Indian tribes, and the state
agency responsible for fish and wildlife
resources without charge for the costs
of reproduction or postage.

(f) Unavailability of required informa-
tion. Anyone may file a petition with
the Commission requesting access to
the information specified in paragraph
(d) of this section if it believes that a
licensee is not making the information
reasonably available for public inspec-
tion or reproduction. The petition
must describe in detail the basis for
the petitioner’s belief.

(g) Public correspondence. A licensee
may compile and make available in one
file all the public correspondence re-
quired to be made available for inspec-
tion and reproduction by §16.7(d)(1)(iv),
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D@V,
d)6)(i).

[Order 496, 53 FR 15810, May 4, 1988. Redesig-
nated by Order 513, 54 FR 23807, June 2, 1989;
Order 513-C, 55 FR 10768, Mar. 23, 1990; Order
2002, 68 FR 51139, Aug. 25, 2003; Order 643, 68
FR 52095, Sept. 2, 2003]

DEEV),  (DHA(v), and

§16.8 Consultation requirements.

(a) Requirement to consult. (1) Before
it files any application for a new li-
cense, a nonpower license, an exemp-
tion from licensing, or, pursuant to
§16.25 or §16.26 of this part, a surrender
of a project, a potential applicant must
consult with the relevant Federal,
State, and interstate resource agen-
cies, including the National Marine
Fisheries Service, the United States
Fish and Wildlife Service, the National
Park Service, the United States Envi-
ronmental Protection Agency, the Fed-
eral agency administering any United
States lands or facilities utilized or oc-
cupied by the project, the appropriate
state fish and wildlife agencies, the ap-
propriate State water resource man-
agement agencies, the certifying agen-
cy under section 401(a)(1) of the Federal
Water Pollution Control Act (Clean
Water Act), 33 U.S.C. 1341(c)(1), and any
Indian tribe that may be affected by
the project.

(2) Each requirement in this section
to contact or consult with resource
agencies or Indian tribes shall require
as well that the potential Applicant
contact or consult with members of the
public.

(3) If the potential applicant for a
new or subsequent license commences
first stages pre-filing consultation
under this part on or after July 23, 2005,
it must file a notification of intent to
file a license application pursuant to
§5.5 of this chapter and a pre-applica-
tion document pursuant to the provi-
sions of §5.6 of this chapter.

(4) The Director of the Office of En-
ergy Projects will, upon request, pro-
vide a list of known appropriate Fed-
eral, state, and interstate resource
agencies, and Indian tribes, and local,
regional, or national non-governmental
organizations likely to be interested in
any license application proceeding.

(5)(i) Before it files an amendment
that would be considered as material
under §4.35 of this part, to any applica-
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tion subject to this section, an appli-
cant must consult with the resource
agencies and Indian tribes listed in
paragraph (a)(1) of this section and
allow such agencies and tribes at least
60 days to comment on a draft of the
proposed amendment and to submit
recommendations and conditions to the
applicant. The amendment as filed
with the Commission must summarize
the consultation with the resource
agencies and Indian tribes on the pro-
posed amendment and respond to any
obligations, recommendations or con-
ditions submitted by the agencies or
Indian tribes.

(i) If an applicant has any doubt as
to whether a particular amendment
would be subject to the pre-filing con-
sultation requirements of this section,
the applicant may file a written re-
quest for clarification with the Direc-
tor, Office of Energy Projects.

(b) First stage of consultation. (1) A po-
tential Applicant for a new or subse-
quent license must, at the time it files
its notification of intent to seek a li-
cense pursuant to §5.5 of this chapter,
provide a copy of the pre-application
document required by §5.6 of this chap-
ter to the entities specified in §5.6(a) of
this chapter.

(2) A potential applicant for a
nonpower license or exemption or a po-
tential applicant which elects to use
the licensing procedures of Parts 4 or
16 of this chapter prior to July 23, 2005,
must promptly contact each of the ap-
propriate resource agencies, Indian
tribes, and members of the public listed
in paragraph (a)(1) of this section, and
the Commission with the following in-
formation:

(i) Detailed maps showing existing
project boundaries, if any, proper land
descriptions of the entire project area
by township, range, and section, as
well as by state, county, river, river
mile, and closest town, and also show-
ing the specific location of all existing
and proposed project facilities, includ-
ing roads, transmission lines, and any
other appurtenant facilities;

(if) A general engineering design of
the existing project and any proposed
changes, with a description of any ex-
isting or proposed diversion of a stream
through a canal or penstock;
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