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detailed environmental statement 
when the regulatory action taken by 
the Commission under the statutes 
under the jurisdiction of the Commis-
sion will have a significant environ-
mental impact. The specific regula-
tions implementing NEPA are con-
tained in part 380 of the Commission’s 
regulations. 

[Order 486, 52 FR 47910, Dec. 17, 1987]

STATEMENT OF GENERAL POLICY TO IM-
PLEMENT THE ECONOMIC STABILIZA-
TION ACT OF 1970, AS AMENDED, AND 
EXECUTIVE ORDERS 11615 AND 11627

AUTHORITY: Sections 2.90 through 2.102 
issued under 84 Stat. 799, as amended, 85 
Stat. 38, unless otherwise noted.

§§ 2.100–2.102 [Reserved]

§ 2.103 Statement of policy respecting 
take or pay provisions in gas pur-
chase contracts. 

(a) Recognizing that take or pay con-
tract obligations may be shielding the 
prices of deregulated and other higher 
cost gas from market constraints, the 
Commission sets forth its general pol-
icy regarding prepayments for natural 
gas pursuant to take or pay provisions 
in gas contracts and amendments 
thereto between producers and inter-
state pipelines which become effective 
December 23, 1982. The provisions of 
this policy statement do not establish 
a binding norm but instead provide 
general guidance. In particular cases, 
both the underlying validity of the pol-
icy and its application to particular 
facts may be challenged and are sub-
ject to further consideration. 

(b) With respect to gas purchase con-
tracts entered into on or after Decem-
ber 23, 1982, the Commission intends to 
apply a rebuttable presumption in gen-
eral rate cases that prepayments to 
producers will not be given rate base 
treatment if the prepayments are made 
pursuant to take or pay requirements 
in such gas purchase contracts or 
amendments which exceed 75 percent of 
annual deliverability. 

(Natural Gas Act, 15 U.S.C. 717–717w; Natural 
Gas Policy Act of 1978, Pub. L. No. 95–621, 92 
Stat. 3350, 15 U.S.C. 3301–3432) 

[47 FR 57269, Dec. 23, 1982]

§ 2.104 Mechanisms for passthrough of 
pipeline take-or-pay buyout and 
buydown costs. 

(a) General Policy. The Commission as 
a matter of policy will provide two dis-
tinct mechanisms for passthrough of 
take-or-pay buyout and buydown costs 
of interstate natural gas pipelines. The 
first is pursuant to existing Commis-
sion policy and practice. Under this 
method, pipelines may pass through 
prudently incurred take-or-pay buyout 
and buydown costs in their sales com-
modity rates. The second method is 
available to pipelines which agree to 
an equitable sharing of take-or-pay 
costs and which transport under part 
284 of this chapter. Qualifying pipelines 
may utilize the alternative pass-
through mechanisms described in this 
section. Where a pipeline agrees to ab-
sorb from 25 to 50 percent of take-or-
pay buyout and buydown costs, the 
Commission will permit the pipeline to 
recover through a fixed charge an 
amount equal to (but not greater than) 
the amount absorbed. Any remaining 
costs up to 50 percent of total buyout 
and buydown costs may be recovered 
either through a commodity rate sur-
charge or a volumetric surcharge on 
total throughput. 

(b) Cost allocation procedures. A pipe-
line’s volume-based surcharges must be 
based on the volumes which underlie 
its most recent Commission-approved 
rates. Fixed charges must be based on 
each customer’s cumulative deficiency 
in purchases in recent years (during 
which the current take-or-pay liabil-
ities of the pipelines were incurred) 
measured in relation to that cus-
tomer’s purchases during a representa-
tive period during which take-or-pay 
liabilities were not incurred. The allo-
cation formula employed must incor-
porate the following guidelines: 

(1) A representative base period must 
be selected. The base period must re-
flect a representative level of pur-
chases by the pipeline’s firm customers 
during a period preceding the onset of 
changed conditions which resulted in 
reduced purchases and growth of the 
take-or-pay problem. 

(2) Firm purchases by each customer 
during the base year under firm rate 
schedules or contracts for firm service 
must be determined. 
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