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proposed mitigative measures, and all 
other provisions of § 4.35(a) of this 
chapter will apply. 

(j) Final determination on the petition. 
The Commission will make a final de-
termination on the petition at the time 
the Commission issues a license or ex-
emption for the project. 

(k) Presumption. (1) If, between the 
Commission’s initial and final findings 
on the AEE petition, the State does 
not take any action under 
§ 292.208(b)(2), the failure to take action 
can be the basis for a presumption that 
there is not substantial adverse effect 
on the environment (as that term is de-
fined in § 292.202(q)). 

(2) If the presumption in paragraph 
(k)(1) of this section comes into effect, 
it: 

(i) Is only available for those adverse 
effects related to the natural, rec-
reational, cultural, or scenic attributes 
of the environment; 

(ii) Can only operate during the time 
between the Commission’s initial and 
final findings on the AEE petition; and 

(iii) Has no affect on the Commis-
sion’s independent obligation to find 
that the project will not have a sub-
stantial adverse effect on the environ-
ment under § 292.208(b)(1). 

(3) The presumption in paragraph 
(k)(1) of this section does not take ef-
fect if the State, the Commission or an 
interested person demonstrates that 
the State has acted to protect the nat-
ural watercourse under § 292.208(b)(2). 

(4) The presumption in paragraph 
(k)(1) of this section can be rebutted if: 

(i) The Commission determines that 
the project will have a substantial ad-
verse effect on the environment related 
to the environmental attributes listed 
in paragraph (k)(2)(i) of this section; or 

(ii) Any interested person, including 
a State, demonstrates that the project 
will have a substantial adverse effect 
on the environment related to the envi-
ronmental attributes listed in para-
graph (k)(2)(i) of this section. 

[Order 499, 53 FR 27004, July 18, 1988, as 
amended at Order 499-A, 53 FR 40724, Oct. 18, 
1988]
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§ 292.301 Scope. 

(a) Applicability. This subpart applies 
to the regulation of sales and pur-
chases between qualifying facilities 
and electric utilities. 

(b) Negotiated rates or terms. Nothing 
in this subpart: 

(1) Limits the authority of any elec-
tric utility or any qualifying facility to 
agree to a rate for any purchase, or 
terms or conditions relating to any 
purchase, which differ from the rate or 
terms or conditions which would other-
wise be required by this subpart; or 

(2) Affects the validity of any con-
tract entered into between a qualifying 
facility and an electric utility for any 
purchase.

§ 292.302 Availability of electric utility 
system cost data. 

(a) Applicability. (1) Except as pro-
vided in paragraph (a)(2) of this sec-
tion, paragraph (b) applies to each elec-
tric utility, in any calendar year, if the 
total sales of electric energy by such 
utility for purposes other than resale 
exceeded 500 million kilowatt-hours 
during any calendar year beginning 
after December 31, 1975, and before the 
immediately preceding calendar year. 

(2) Each utility having total sales of 
electric energy for purposes other than 
resale of less than one billion kilowatt-
hours during any calendar year begin-
ning after December 31, 1975, and before 
the immediately preceding year, shall 
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