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under paragraph (c) of this section is
not more than one mill per kilowatt-
hour.

(f) Revision of rate schedules. Every
utility or system shall:

(1) Amend any rate schedule or tariff
to indicate any limit established pursu-
ant to this section, not later than 60
days after the effective date of this
rule; and

(2) Hereafter conform any rate or
rate change filed under this part to the
requirements of this section.

(Federal Power Act, as amended, 16 U.S.C.
792-828c; Department of Energy Organization
Act, 42 U.S.C. 7101-7352; E.O. 12009, 3 CFR 142
(1978))

[Order 84, 45 FR 31300, May 13, 1980. Redesig-
nated by Order 545, 57 FR 53990, Nov. 16, 1992]

§385.23 General provisions.

(a) Applicability. This subpart applies
to any wholesale sale of electric energy
in a coordination transaction by a pub-
lic utility if that sale requires the use
of an emissions allowance.

(b) Implementation Procedures. (1) If a
public utility has a coordination rate
schedule on file that expressly provides
for the recovery of all incremental or
out-of-pocket costs, such utility may
make an abbreviated rate filing detail-
ing how it will recover emissions allow-
ance costs. Such filing must include
the following: the index or combination
of indices to be used; the method by
which the emission allowance amounts
will be calculated; timing procedures;
how inconsistencies, if any, with dis-
patch criteria will be reconciled; and
how any other rate impacts will be ad-
dressed. In addition, a utility making
an abbreviated filing must:

(i) Clearly identify the filing as being
limited to an amendment to a coordi-
nation rate to reflect the cost of emis-
sions allowances, in the first paragraph
of the letter of transmittal accom-
panying the filing;

(if) Submit revised pages that can be
inserted into each rate schedule; and

(iii) ldentify each rate schedule to
which the amendment applies.

(2) The abbreviated filing must apply
consistent treatment to all coordina-
tion rate schedules. If the filing does
not apply consistent rate treatment,
the public utility must explain why it
does not do so.
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(3) If a public utility wants to charge
incremental costs for emissions allow-
ances, but its rate schedule on file with
the Commission does not provide for
the recovery of all incremental costs,
the selling public utility may submit
an abbreviated filing if all customers
agree to the rate change. If customers
do not agree, the selling public utility
must tender its emissions allowance
proposal in a separate section 205 rate
filing, fully justifying its proposal.

[59 FR 65938, Dec. 22, 1994]

§35.24 Tax normalization for public
utilities.

(a) Applicability. (1) Except as pro-
vided in subparagraph (2) of this para-
graph, this section applies, with re-
spect to rate schedules filed under
§§35.12 and 35.13 of this part, to the
ratemaking treatment of the tax ef-
fects of all transactions for which there
are timing differences.

(2) This section does not apply to the
following timing differences:

(i) Differences that result from the
use of accelerated depreciation;

(ii) Differences that result from the
use of Class Life Asset Depreciation
Range (ADR) provisions of the Internal
Revenue Code;

(iii) Differences that result from the
use of accelerated amortization provi-
sions on certified defense and pollution
control facilities;

(iv) Differences that arise from rec-
ognition of extraordinary property
losses as a current expense for tax pur-
poses but as a deferred and amortized
expense for book purposes;

(v) Differences that arise from rec-
ognition of research, development, and
demonstration expenditures as a cur-
rent expense for tax purposes but as a
deferred and amortized expense for
book purposes;

(vi) Differences that result from dif-
ferent tax and book reporting of de-
ferred gains or losses from disposition
of utility plant;

(vii) Differences that result from the
use of the Asset Guideline Class ‘‘Re-
pair Allowance’ provision of the Inter-
nal Revenue Code;

(viii) Differences that result from
recognition of purchased gas costs as a
current expense for tax purposes but as
a deferred expense for book purposes.
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(See Order 13, issued October 18, 1978; Order
203, issued May 29, 1958; Order 204, issued May
29, 1958; Order 404, issued May 15, 1970; Order
408, issued August 26, 1970; Order 432, issued
April 23, 1971; Order 504, issued February 11,
1974; Order 505, issued February 11, 1974;
Order 566, issued June 3, 1977; Opinion 578,
issued June 3, 1970; and Opinion 801, issued
May 31, 1977.)

(b) General rules—(1) Tax normaliza-
tion required. (i) A public utility must
compute the income tax component of
its cost of service by using tax normal-
ization for all transactions to which
this section applies.

(ii) Except as provided in paragraph
(c) of this section, application of tax
normalization by a public utility under
this section to compute the income tax
component will not be subject to case-
by-case adjudication.

(2) Reduction of, and addition to, rate
base. (i) The rate base of a public util-
ity using tax normalization under this
section must be reduced by the bal-
ances that are properly recordable in
Account 281, ““Accumulated deferred in-
come taxes-accelerated amortization
property;”” Account 282, ‘““Accumulated
deferred income taxes—other prop-
erty;” and Account 283, ‘“‘Accumulated
deferred income taxes—other.” Bal-
ances that are properly recordable in
Account 190, ““Accumulated deferred in-
come taxes,” must be treated as an ad-
dition to rate base.

(ii) Such rate base reductions or addi-
tions must be limited to deferred taxes
related to rate base, construction or
other jurisdictional activities.

(iii) If a public utility uses an ap-
proved purchased gas adjustment
clause or a research, development and
demonstration tracking clause, the
rate base reductions or additions re-
quired under this subparagraph must
apply only to the extent that the bal-
ances in Account 190 and Accounts 281
through 283 are not used, for purposes
of calculating carrying charges, as an
offset to balances properly recordable
in Account 188, ‘“‘Research development
and demonstration expenditures,” or
Account 191, ““Unrecovered purchased
gas costs.”’

(c) Special rules. (1) This paragraph
applies:

(i) If the public utility has not pro-
vided deferred taxes in the same
amount that would have accrued had
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tax normalization been applied for the
tax effects of timing difference trans-
actions originating at any time prior
to the test period; or

(i) If, as a result of changes in tax
rates, the accumulated provision for
deferred taxes becomes deficient in or
in excess of amounts necessary to meet
future tax liabilities as determined by
application of the current tax rate to
all timing difference transactions orig-
inating in the test period and prior to
the test period.

(2) The public utility must compute
the income tax component in its cost
of service by making provision for any
excess or deficiency in deferred taxes
described in subparagraphs (1)(i) or
(1)(ii) of this paragraph.

(3) The public utility must apply a
Commission-approved ratemaking
method made specifically applicable to
the public utility for determining the
cost of service provision described in
subparagraph (2) of this paragraph. If
no Commission-approved ratemaking
method has been made specifically ap-
plicable to the public utility, then the
public utility must use some rate-
making method for making such provi-
sion, and the appropriateness of this
method will be subject to case-by-case
determination.

(d) Definitions. For purposes of this
section, the term:

(1) Tax normalization means com-
puting the income tax component as if
the amounts of timing difference trans-
actions recognized in each period for
ratemaking purposes were also recog-
nized in the same amount in each such
period for income tax purposes.

(2) Timing differences means dif-
ferences between amounts of expenses
or revenues recognized for income tax
purposes and amounts of expenses or
revenues recognized for ratemaking
purposes, which differences arise in one
time period and reverse in one or more
other time periods so that the total
amounts of expenses or revenues recog-
nized for income tax purposes and for
ratemaking purposes are equal.

(3) Commission-approved ratemaking
method means a ratemaking method ap-
proved by the Commission in a final
decision including approval of a settle-
ment agreement containing a rate-
making method only if such settlement
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agreement applies that method beyond
the effective term of the settlement
agreement.

(4) Income tax purposes means for the
purpose of computing income tax under
the provisions of the Internal Revenue
Code or the income tax provisions of
the laws of a State or political subdivi-
sion of a State (including franchise
taxes).

(5) Income tax component means that
part of the cost of service that covers
income tax expenses allowable by the
Commission.

(6) Ratemaking purposes means for the
purpose of fixing, modifying, approv-
ing, disapproving or rejecting rates
under the Federal Power Act or the
Natural Gas Act.

(7) Tax effect means the tax reduction
or addition associated with a specific
expense or revenue transaction.

(8) Transaction means an activity or
event that gives rise to an accounting
entry that is used in determining reve-
nues or expenses.

[46 FR 26636, May 14, 1981. Redesignated and
amended by Order 144-A, 47 FR 8342, Feb. 26,
1982; Redesignated by Order 545, 57 FR 53990,
Nov. 16, 1992]

§35.25 Construction work in progress.

(a) Applicability. This section applies
to any rate schedule filed under this
part by any public utility as defined in
subsection 201(e) of the Federal Power
Act.

(b) Definitions. For purposes of this
section:

(1) Constuction work in progress or
CWIP means any expenditure for public
utility plant in process of construction
that is properly included in Accounts
107 (construction work in progress) and
120.1 (nuclear fuel in process of refine-
ment, conversion, enrichment, and fab-
rication) of part 101 of this chapter, the
Uniform System of Accounts Pre-
scribed for Public Utilities and Licens-
ees Subject to the Provisions of the
Federal Power Act (Major and
Nonmajor), that would otherwise be el-
igible for allowance for funds used dur-
ing construction (AFUDC) treatment.

(2) Double whammy means a situation
which may arise when a wholesale elec-
tric rate customer embarks upon its
own or participates in a construction
program to supply itself with all or a
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portion of its future power needs,
thereby reducing its future dependence
on the CWIP of the rate applicant, but
is simultaneously forced to pay to the
CWIP public utility rate applicant the
CWIP portion of the wholesale rates
that reflects existing levels of service
or a different anticipated service level.

(3) Fuel conversion facility means any
addition to public utility plant that en-
ables a natural gas-burning plant to
convert to the use of other fuels, or
that enables an oil-burning plant to
convert to the use of other fuels, other
than natural gas. Such facilities in-
clude those that alter internal plant
workings, such as oil or coal burners,
soot blowers, bottom ash removal sys-
tems and concomitant air pollution
control facilities, and any facility
needed for receiving and storing the
fuel to which the plant is being con-
verted, which facility would not be nec-
essary if the plant continued to burn
gas or oil.

(4) Pollution control facility means an
identifiable structure or portions of a
structure that is designed to reduce the
amount of pollution produced by the
power plant, but does not include any
facility that reduces pollution by sub-
stituting a different method of genera-
tion or that generates the additional
power necessitated by the operation of
a pollution control facility.

(c) General rule. For purposes of any
initial rate schedule or any rate sched-
ule change filed under §35.12 or §35.13
of this part, a public utility may in-
clude in its rate base any costs of con-
struction work in progress (CWIP), in-
cluding allowance for funds used during
construction (AFUDC), as provided in
this section.

(1) Pollution control facilities—(i) Gen-
eral rule. Any CWIP for pollution con-
trol facilities allocable to electric
power sales for resale may be included
in the rate base of the public utility.

(i) Qualification as a pollution control
facility. In determining whether a facil-
ity is a pollution control facility for
purposes of this section, the Commis-
sion will consider:

(A) Whether such facility is the type
facility described in the Internal Rev-
enue Service laws, 26 U.S.C. 169(d)(1), as
follows:
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