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(2) Preliminary relief. (i) If an inter-
venor in its initial pleading alleges 
that a price squeeze will occur as a di-
rect result of the public utility’s re-
quest for CWIP pursuant to § 35.26(c)(3), 
makes a showing that it is likely to 
incur harm if such CWIP is allowed 
subject to refund, and makes a showing 
of how the harm to the intervenor 
would be mitigated or eliminated by 
the types of preliminary relief re-
quested, the Commission will consider 
preliminary relief at the suspension 
stage of the case pursuant to paragraph 
(g)(4) of this section. In determining 
whether to grant preliminary relief, 
the Commission will balance the fol-
lowing public interest considerations: 

(A) The harm to the intervenor if it 
is not granted preliminary relief from 
the requested CWIP; 

(B) The harm to the public utility if, 
during the interim period of prelimi-
nary relief, the public utility is re-
quired to recover its financing charges 
later through AFUDC rather than im-
mediately through CWIP; and 

(C) Mitigating bias against invest-
ment in new plants, ensuring accurate 
price signals, and fostering rate sta-
bility. 

(ii) Whether or not preliminary relief 
is granted at the suspension stage will 
not preclude consideration of further 
interim or final remedies later in the 
preceedings, if warranted. 

(3) If the Commission makes a final 
determinaion that a price squeeze due 
solely to allowance of a lower percent-
age of non-pollution control/fuel con-
version CWIP in the public utility’s re-
tail rate base than allowed by this 
Commission, the Commission will con-
sider an adjustment to non-pollution 
control/fuel conversion CWIP in order 
to eliminate or mitigate the price 
squeeze. 

(4) If an intervenor meets the re-
quirements of paragraph (g)(2) of this 
section, the Commission, depending on 
the type of showing made including the 
likelihood, immediacy, and severity of 
any anticompetitive harm, may: 

(i) Suspend the entire rate increase 
or all or a portion of the non-pollution 
control/fuel conversion CWIP compo-
nent for up to five months; 

(ii) Allow all or a portion of the non-
pollution control/fuel conversion CWIP 

only prospectively from the issuance of 
the Commission’s final order on rehear-
ing on the matter; or 

(iii) Take such other action as is 
proper under the circumstances. 

[Order 474, 52 FR 23965, June 26, 1987, as 
amended by Order 474–A, 52 FR 35702, Sept. 
23, 1987; Order 474–B, 54 FR 32804, Aug. 10, 
1989. Redesignated by Order 545, 57 FR 53990, 
Nov. 16, 1992, as amended by Order 626, 67 FR 
36096, May 23, 2002]

§ 35.26 Recovery of stranded costs by 
public utilities and transmitting 
utilities. 

(a) Purpose. This section establishes 
the standards that a public utility or 
transmitting utility must satisfy in 
order to recover stranded costs. 

(b) Definitions—(1) Wholesale stranded 
cost means any legitimate, prudent and 
verifiable cost incurred by a public 
utility or a transmitting utility to pro-
vide service to: 

(i) A wholesale requirements cus-
tomer that subsequently becomes, in 
whole or in part, an unbundled whole-
sale transmission services customer of 
such public utility or transmitting 
utility; or 

(ii) A retail customer that subse-
quently becomes, either directly or 
through another wholesale trans-
mission purchaser, an unbundled 
wholesale transmission services cus-
tomer of such public utility or trans-
mitting utility. 

(2) Wholesale requirements customer 
means a customer for whom a public 
utility or transmitting utility provides 
by contract any portion of its bundled 
wholesale power requirements. 

(3) Wholesale transmission services 
means the transmission of electric en-
ergy sold, or to be sold, at wholesale in 
interstate commerce or ordered pursu-
ant to section 211 of the Federal Power 
Act (FPA). 

(4) Wholesale requirements contract 
means a contract under which a public 
utility or transmitting utility provides 
any portion of a customer’s bundled 
wholesale power requirements. 

(5) Retail stranded cost means any le-
gitimate, prudent and verifiable cost 
incurred by a public utility to provide 
service to a retail customer that subse-
quently becomes, in whole or in part, 

VerDate jul<14>2003 21:35 May 18, 2004 Jkt 203056 PO 00000 Frm 00284 Fmt 8010 Sfmt 8010 Y:\SGML\203056T.XXX 203056T



285

Federal Energy Regulatory Commission § 35.26 

an unbundled retail transmission serv-
ices customer of that public utility. 

(6) Retail transmission services means 
the transmission of electric energy 
sold, or to be sold, in interstate com-
merce directly to a retail customer. 

(7) New wholesale requirements contract 
means any wholesale requirements con-
tract executed after July 11, 1994, or ex-
tended or renegotiated to be effective 
after July 11, 1994. 

(8) Existing wholesale requirements con-
tract means any wholesale requirements 
contract executed on or before July 11, 
1994. 

(c) Recovery of wholesale stranded 
costs—(1) General requirement. A public 
utility or transmitting utility will be 
allowed to seek recovery of wholesale 
stranded costs only as follows: 

(i) No public utility or transmitting 
utility may seek recovery of wholesale 
stranded costs if such recovery is ex-
plicitly prohibited by a contract or set-
tlement agreement, or by any power 
sales or transmission rate schedule or 
tariff. 

(ii) No public utility or transmitting 
utility may seek recovery of stranded 
costs associated with a new wholesale 
requirements contract if such contract 
does not contain an exit fee or other 
explicit stranded cost provision. 

(iii) If wholesale stranded costs are 
associated with a new wholesale re-
quirements contract containing an exit 
fee or other explicit stranded cost pro-
vision, and the seller under the con-
tract is a public utility, the public util-
ity may seek recovery of such costs, in 
accordance with the contract, through 
rates for electric energy under sections 
205–206 of the FPA. The public utility 
may not seek recovery of such costs 
through any transmission rate for FPA 
section 205 or 211 transmission services. 

(iv) If wholesale stranded costs are 
associated with a new wholesale re-
quirements contract, and the seller 
under the contract is a transmitting 
utility but not also a public utility, the 
transmitting utility may not seek an 
order from the Commission allowing 
recovery of such costs. 

(v) If wholesale stranded costs are as-
sociated with an existing wholesale re-
quirements contract, if the seller under 
such contract is a public utility, and if 
the contract does not contain an exit 

fee or other explicit stranded cost pro-
vision, the public utility may seek re-
covery of stranded costs only as fol-
lows: 

(A) If either party to the contract 
seeks a stranded cost amendment pur-
suant to a section 205 or section 206 fil-
ing under the FPA made prior to the 
expiration of the contract, and the 
Commission accepts or approves an 
amendment permitting recovery of 
stranded costs, the public utility may 
seek recovery of such costs through 
FPA section 205–206 rates for electric 
energy. 

(B) If the contract is not amended to 
permit recovery of stranded costs as 
described in paragraph (c)(1)(v)(A) of 
this section, the public utility may file 
a proposal, prior to the expiration of 
the contract, to recover stranded costs 
through FPA section 205–206 or section 
211–212 rates for wholesale trans-
mission services to the customer. 

(vi) If wholesale stranded costs are 
associated with an existing wholesale 
requirements contract, if the seller 
under such contract is a transmitting 
utility but not also a public utility, 
and if the contract does not contain an 
exit fee or other explicit stranded cost 
provision, the transmitting utility may 
seek recovery of stranded costs 
through FPA section 211–212 trans-
mission rates. 

(vii) If a retail customer becomes a 
legitimate wholesale transmission cus-
tomer of a public utility or transmit-
ting utility, e.g., through 
municipalization, and costs are strand-
ed as a result of the retail-turned-
wholesale customer’s access to whole-
sale transmission, the utility may seek 
recovery of such costs through FPA 
section 205–206 or section 211–212 rates 
for wholesale transmission services to 
that customer. 

(2) Evidentiary demonstration for 
wholesale stranded cost recovery. A pub-
lic utility or transmitting utility seek-
ing to recover wholesale stranded costs 
in accordance with paragraphs (c)(1) (v) 
through (vii) of this section must dem-
onstrate that: 

(i) It incurred costs to provide service 
to a wholesale requirements customer 
or retail customer based on a reason-
able expectation that the utility would 
continue to serve the customer; 
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(ii) The stranded costs are not more 
than the customer would have contrib-
uted to the utility had the customer 
remained a wholesale requirements 
customer of the utility, or, in the case 
of a retail-turned-wholesale customer, 
had the customer remained a retail 
customer of the utility; and 

(iii) The stranded costs are derived 
using the following formula: Stranded 
Cost Obligation = (Revenue Stream Es-
timate—Competitive Market Value Es-
timate) × Length of Obligation (reason-
able expectation period). 

(3) Rebuttable presumption. If a public 
utility or transmitting utility seeks re-
covery of wholesale stranded costs as-
sociated with an existing wholesale re-
quirements contract, as permitted in 
paragraph (c)(1) of this section, and the 
existing wholesale requirements con-
tract contains a notice provision, there 
will be a rebuttable presumption that 
the utility had no reasonable expecta-
tion of continuing to serve the cus-
tomer beyond the term of the notice 
provision. 

(4) Procedure for customer to obtain 
stranded cost estimate. A customer under 
an existing wholesale requirements 
contract with a public utility seller 
may obtain from the seller an estimate 
of the customer’s stranded cost obliga-
tion if it were to leave the public util-
ity’s generation supply system by fil-
ing with the public utility a request for 
an estimate at any time prior to the 
termination date specified in its con-
tract. 

(i) The public utility must provide a 
response within 30 days of receiving the 
request. The response must include: 

(A) An estimate of the customer’s 
stranded cost obligation based on the 
formula in paragraph (c)(2)(iii) of this 
section; 

(B) Supporting detail indicating how 
each element in the formula was de-
rived; 

(C) A detailed rationale justifying 
the basis for the utility’s reasonable 
expectation of continuing to serve the 
customer beyond the termination date 
in the contract; 

(D) An estimate of the amount of re-
leased capacity and associated energy 
that would result from the customer’s 
departure; and 

(E) The utility’s proposal for any 
contract amendment needed to imple-
ment the customer’s payment of 
stranded costs. 

(ii) If the customer disagrees with 
the utility’s response, it must respond 
to the utility within 30 days explaining 
why it disagrees. If the parties cannot 
work out a mutually agreeable resolu-
tion, they may exercise their rights to 
Commission resolution under the FPA. 

(5) A customer must be given the op-
tion to market or broker a portion or 
all of the capacity and energy associ-
ated with any stranded costs claimed 
by the public utility. 

(i) To exercise the option, the cus-
tomer must so notify the utility in 
writing no later than 30 days after the 
public utility files its estimate of 
stranded costs for the customer with 
the Commission. 

(A) Before marketing or brokering 
can begin, the utility and customer 
must execute an agreement identi-
fying, at a minimum, the amount and 
the price of capacity and associated en-
ergy the customer is entitled to sched-
ule, and the duration of the customer’s 
marketing or brokering of such capac-
ity and energy. 

(ii) If agreement over marketing or 
brokering cannot be reached, and the 
parties seek Commission resolution of 
disputed issues, upon issuance of a 
Commission order resolving the dis-
puted issues, the customer may re-
evaluate its decision in paragraph 
(c)(5)(i) of this section to exercise the 
marketing or brokering option. The 
customer must notify the utility in 
writing within 30 days of issuance of 
the Commission’s order resolving the 
disputed issues whether the customer 
will market or broker a portion or all 
of the capacity and energy associated 
with stranded costs allowed by the 
Commission. 

(iii) If a customer undertakes the 
brokering option, and the customer’s 
brokering efforts fail to produce a 
buyer within 60 days of the date of the 
brokering agreement entered into be-
tween the customer and the utility, the 
customer shall relinquish all rights to 
broker the released capacity and asso-
ciated energy and will pay stranded 
costs as determined by the formula in 
paragraph (c)(2)(iii) of this section. 

VerDate jul<14>2003 21:35 May 18, 2004 Jkt 203056 PO 00000 Frm 00286 Fmt 8010 Sfmt 8010 Y:\SGML\203056T.XXX 203056T



287

Federal Energy Regulatory Commission § 35.28

(d) Recovery of retail stranded costs—
(1) General requirement. A public utility 
may seek to recover retail stranded 
costs through rates for retail trans-
mission services only if the state regu-
latory authority does not have author-
ity under state law to address stranded 
costs at the time the retail wheeling is 
required. 

(2) Evidentiary demonstration necessary 
for retail stranded cost recovery. A public 
utility seeking to recover retail strand-
ed costs in accordance with paragraph 
(d)(1) of this section must demonstrate 
that: 

(i) It incurred costs to provide service 
to a retail customer that obtains retail 
wheeling based on a reasonable expec-
tation that the utility would continue 
to serve the customer; and 

(ii) The stranded costs are not more 
than the customer would have contrib-
uted to the utility had the customer 
remained a retail customer of the util-
ity. 

[Order 888–A, 62 FR 12460, Mar. 14, 1997]

§ 35.27 Power sales at market-based 
rates. 

(a) Notwithstanding any other re-
quirements, any public utility seeking 
authorization to engage in sales for re-
sale of electric energy at market-based 
rates shall not be required to dem-
onstrate any lack of market power in 
generation with respect to sales from 
capacity for which construction has 
commenced on or after July 9, 1996. 

(b) Nothing in this part— 
(1) Shall be construed as preempting 

or affecting any jurisdiction a state 
commission or other state authority 
may have under applicable state and 
federal law, or 

(2) Limits the authority of a state 
commission in accordance with state 
and federal law to establish 

(i) Competitive procedures for the ac-
quisition of electric energy, including 
demand-side management, purchased 
at wholesale, or 

(ii) Non-discriminatory fees for the 
distribution of such electric energy to 
retail consumers for purposes estab-
lished in accordance with state law. 

[Order 888, 61 FR 21693, May 10, 1996]

§ 35.28 Non-discriminatory open access 
transmission tariff. 

(a) Applicability. This section applies 
to any public utility that owns, con-
trols or operates facilities used for the 
transmission of electric energy in 
interstate commerce and to any non-
public utility that seeks voluntary 
compliance with jurisdictional trans-
mission tariff reciprocity conditions. 

(b) Definitions—(1) Requirements serv-
ice agreement means a contract or rate 
schedule under which a public utility 
provides any portion of a customer’s 
bundled wholesale power requirements. 

(2) Economy energy coordination agree-
ment means a contract, or service 
schedule thereunder, that provides for 
trading of electric energy on an ‘‘if, as 
and when available’’ basis, but does not 
require either the seller or the buyer to 
engage in a particular transaction. 

(3) Non-economy energy coordination 
agreement means any non-requirements 
service agreement, except an economy 
energy coordination agreement as de-
fined in paragraph (b)(2) of this section. 

(c) Non-discriminatory open access 
transmission tariffs—(1) Every public 
utility that owns, controls or operates 
facilities used for the transmission of 
electric energy in interstate commerce 
must have on file with the Commission 
a tariff of general applicability for 
transmission services, including ancil-
lary services, over such facilities. Such 
tariff must be the open access pro 
forma tariff contained in Order No. 888, 
FERC Stats. & Regs. ¶ 31,036 (Final 
Rule on Open Access and Stranded 
Costs) or such other open access tariff 
as may be approved by the Commission 
consistent with Order No. 888, FERC 
Stats. & Regs. ¶ 31,036. 

(i) Subject to the exceptions in para-
graphs (c)(1)(ii), (c)(1)(iii), and (c)(1)(iv) 
of this section, the pro forma tariff 
contained in Order No. 888, FERC 
Stats. & Regs. ¶ 31,036, and accom-
panying rates, must be filed no later 
than 60 days prior to the date on which 
a public utility would engage in a sale 
of electric energy at wholesale in inter-
state commerce or in the transmission 
of electric energy in interstate com-
merce. 

(ii) If a public utility owns, controls 
or operates facilities used for the 
transmission of electric energy in 
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