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(d) Recovery of retail stranded costs—
(1) General requirement. A public utility 
may seek to recover retail stranded 
costs through rates for retail trans-
mission services only if the state regu-
latory authority does not have author-
ity under state law to address stranded 
costs at the time the retail wheeling is 
required. 

(2) Evidentiary demonstration necessary 
for retail stranded cost recovery. A public 
utility seeking to recover retail strand-
ed costs in accordance with paragraph 
(d)(1) of this section must demonstrate 
that: 

(i) It incurred costs to provide service 
to a retail customer that obtains retail 
wheeling based on a reasonable expec-
tation that the utility would continue 
to serve the customer; and 

(ii) The stranded costs are not more 
than the customer would have contrib-
uted to the utility had the customer 
remained a retail customer of the util-
ity. 

[Order 888–A, 62 FR 12460, Mar. 14, 1997]

§ 35.27 Power sales at market-based 
rates. 

(a) Notwithstanding any other re-
quirements, any public utility seeking 
authorization to engage in sales for re-
sale of electric energy at market-based 
rates shall not be required to dem-
onstrate any lack of market power in 
generation with respect to sales from 
capacity for which construction has 
commenced on or after July 9, 1996. 

(b) Nothing in this part— 
(1) Shall be construed as preempting 

or affecting any jurisdiction a state 
commission or other state authority 
may have under applicable state and 
federal law, or 

(2) Limits the authority of a state 
commission in accordance with state 
and federal law to establish 

(i) Competitive procedures for the ac-
quisition of electric energy, including 
demand-side management, purchased 
at wholesale, or 

(ii) Non-discriminatory fees for the 
distribution of such electric energy to 
retail consumers for purposes estab-
lished in accordance with state law. 

[Order 888, 61 FR 21693, May 10, 1996]

§ 35.28 Non-discriminatory open access 
transmission tariff. 

(a) Applicability. This section applies 
to any public utility that owns, con-
trols or operates facilities used for the 
transmission of electric energy in 
interstate commerce and to any non-
public utility that seeks voluntary 
compliance with jurisdictional trans-
mission tariff reciprocity conditions. 

(b) Definitions—(1) Requirements serv-
ice agreement means a contract or rate 
schedule under which a public utility 
provides any portion of a customer’s 
bundled wholesale power requirements. 

(2) Economy energy coordination agree-
ment means a contract, or service 
schedule thereunder, that provides for 
trading of electric energy on an ‘‘if, as 
and when available’’ basis, but does not 
require either the seller or the buyer to 
engage in a particular transaction. 

(3) Non-economy energy coordination 
agreement means any non-requirements 
service agreement, except an economy 
energy coordination agreement as de-
fined in paragraph (b)(2) of this section. 

(c) Non-discriminatory open access 
transmission tariffs—(1) Every public 
utility that owns, controls or operates 
facilities used for the transmission of 
electric energy in interstate commerce 
must have on file with the Commission 
a tariff of general applicability for 
transmission services, including ancil-
lary services, over such facilities. Such 
tariff must be the open access pro 
forma tariff contained in Order No. 888, 
FERC Stats. & Regs. ¶ 31,036 (Final 
Rule on Open Access and Stranded 
Costs) or such other open access tariff 
as may be approved by the Commission 
consistent with Order No. 888, FERC 
Stats. & Regs. ¶ 31,036. 

(i) Subject to the exceptions in para-
graphs (c)(1)(ii), (c)(1)(iii), and (c)(1)(iv) 
of this section, the pro forma tariff 
contained in Order No. 888, FERC 
Stats. & Regs. ¶ 31,036, and accom-
panying rates, must be filed no later 
than 60 days prior to the date on which 
a public utility would engage in a sale 
of electric energy at wholesale in inter-
state commerce or in the transmission 
of electric energy in interstate com-
merce. 

(ii) If a public utility owns, controls 
or operates facilities used for the 
transmission of electric energy in 
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