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investments, gains and losses from in-
vestment activity, disbursements from
the Fund for decommissioning activity
and payment of Fund expenses, includ-
ing taxes; and

(3) Fund assets and liabilities at the
end of the period. The report should
not include the liability for decommis-
sioning.

(e) The utility must also mail a copy
of the financial report provided to the
Commission pursuant to paragraph (d)
of this section to anyone who requests
it.

(f) If an independent public account-
ant has expressed an opinion on the re-
port or on any portion of the report,
then that opinion must accompany the
report.

[Order 580-A, 62 FR 33348, June 19, 1997]

Subpart F—Procedures and Re-
quirements Regarding Re-
gional Transmission Organiza-
tions

§35.34 Regional Transmission Organi-
zations.

(a) Purpose. This section establishes
required characteristics and functions
for Regional Transmission Organiza-
tions for the purpose of promoting effi-
ciency and reliability in the operation
and planning of the electric trans-
mission grid and ensuring non-dis-
crimination in the provision of electric
transmission services. This section fur-
ther directs each public utility that
owns, operates, or controls facilities
used for the transmission of electric
energy in interstate commerce to
make certain filings with respect to
forming and participating in a Re-
gional Transmission Organization.

(b) Definitions.

(1) Regional Transmission Organization
means an entity that satisfies the min-
imum characteristics set forth in para-
graph (j) of this section, performs the
functions set forth in paragraph (k) of
this section, and accommodates the
open architecture condition set forth
in paragraph (I) of this section.

(2) Market participant means:

(i) Any entity that, either directly or
through an affiliate, sells or brokers
electric energy, or provides ancillary
services to the Regional Transmission
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Organization, unless the Commission
finds that the entity does not have eco-
nomic or commercial interests that
would be significantly affected by the
Regional Transmission Organization’s
actions or decisions; and

(ii) Any other entity that the Com-
mission finds has economic or commer-
cial interests that would be signifi-
cantly affected by the Regional Trans-
mission Organization’s actions or deci-
sions.

(3) Affiliate means the definition
given in section 2(a)(11) of the Public
Utility Holding Company Act (15 U.S.C.
79b(a)(11)).

(4) Class of market participants means
two or more market participants with
common economic or commercial in-
terests.

(c) General rule. Except for those pub-
lic utilities subject to the require-
ments of paragraph (h) of this section,
every public utility that owns, oper-
ates or controls facilities used for the
transmission of electric energy in
interstate commerce as of March 6, 2000
must file with the Commission, no
later than October 15, 2000, one of the
following:

(1) A proposal to participate in a Re-
gional Transmission Organization con-
sisting of one of the types of submit-
tals set forth in paragraph (d) of this
section; or

(2) An alternative filing consistent
with paragraph (g) of this section.

(d) Proposal to participate in a Regional
Transmission Organization. For purposes
of this section, a proposal to partici-
pate in a Regional Transmission Orga-
nization means:

(1) Such filings, made individually or
jointly with other entities, pursuant to
sections 203, 205 and 206 of the Federal
Power Act (16 U.S.C. 824b, 824d, and
824e), as are necessary to create a new
Regional Transmission Organization;

(2) Such filings, made individually or
jointly with other entities, pursuant to
sections 203, 205 and 206 of the Federal
Power Act (16 U.S.C. 824b, 824d, and
824e), as are necessary to join a Re-
gional Transmission Organization ap-
proved by the Commission on or before
the date of the filing; or

(3) A petition for declaratory order,
filed individually or jointly with other
entities, asking whether a proposed
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transmission entity would qualify as a
Regional Transmission Organization
and containing at least the following:

(i) A detailed description of the pro-
posed transmission entity, including a
description of the organizational and
operational structure and the intended
participants;

(if) A discussion of how the trans-
mission entity would satisfy each of
the characteristics and functions of a
Regional Transmission Organization
specified in paragraphs (j), (k)and (I) of
this section;

(iii) A detailed description of the
Federal Power Act section 205 rates
that will be filed for the Regional
Transmission Organization; and

(iv) A commitment to make filings
pursuant to sections 203, 205 and 206 of
the Federal Power Act (16 U.S.C. 824b,
824d, and 824e), as necessary, promptly
after the Commission issues an order in
response to the petition.

(4) Any proposal filed under this
paragraph (d) must include an expla-
nation of efforts made to include public
power entities and electric power co-
operatives in the proposed Regional
Transmission Organization.

(e) Innovative transmission rate treat-
ments for Regional Transmission Organi-
zations.

(1) The Commission will consider au-
thorizing any innovative transmission
rate treatment, as discussed in this
paragraph (e), for an approved Regional
Transmission Organization. An appli-
cant’s request must include:

(i) A detailed explanation of how any
proposed rate treatment would help
achieve the goals of Regional Trans-
mission Organizations, including effi-
cient use of and investment in the
transmission system and reliability
benefits to consumers;

(ii) A cost-benefit analysis, including
rate impacts; and

(iii) A detailed explanation of why
the proposed rate treatment is appro-
priate for the Regional Transmission
Organization.

The applicant must support any rate
proposal under this paragraph (e) as
just, reasonable, and not unduly dis-
criminatory or preferential.

(2) For purposes of this paragraph (e),
innovative transmission rate treat-
ment means any of the following:
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(i) A transmission rate moratorium,
which may include proposals based on
formerly bundled retail transmission
rates;

(ii) Rates of return that:

(A) Are formulary;

(B) Consider risk premiums and ac-
count for demonstrated adjustments in
risk; or

(C) Do not vary with capital struc-
ture;

(iii)  Non-traditional depreciation
schedules for new transmission invest-
ment;

(iv) Transmission rates based on
levelized recovery of capital costs;

(v) Transmission rates that combine
elements of incremental cost pricing
for new transmission facilities with an
embedded-cost access fee for existing
transmission facilities; or

(vi) Performance-based transmission
rates.

(3) A request for performance-based
transmission rates under this para-
graph (e) may include factors such as:

(i) A method for calculating initial

transmission rates (including price
caps and any provisions for dis-
counting);

(ii) A mechanism for adjusting initial
rates, which may be derived from or
based upon external factors or indices
or a specific performance measure;

(iii) Time periods for redetermining
initial rates; and

(iv) Costs to be excluded from per-
formance-based rates.

(4) An innovative transmission rate
treatment or any other rate proposal
made for an approved Regional Trans-
mission Organization may be requested
as part of any filing that is made under
paragraph (d) of this section or in any
subsequent rate change proposal under
section 205 of the Federal Power Act (16
U.S.C. 824d). Unless otherwise ordered
by the Commission, an approved Re-
gional Transmission Organization may
not include in rates any innovative
transmission rate treatment under
paragraphs (e)(2)(i) and (e)(2)(ii)(C) of
this section after January 1, 2005.

(f) Transfer of operational control. Any
public utility’s proposal to participate
in a Regional Transmission Organiza-
tion filed pursuant to paragraph (c)(1)
of this section must propose that oper-
ational control of that public utility’s
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transmission facilities will be trans-
ferred to the Regional Transmission
Organization on a schedule that will
allow the Regional Transmission Orga-
nization to commence operating the fa-
cilities no later than December 15, 2001.

NOTE TO PARAGRAPH (f): The requirement in
paragraph (f) of this section may be satisfied
by proposing to transfer to the Regional
Transmission Organization ownership of the
facilities in addition to operational control.

(g) Alternative filing. Any filing made
pursuant to paragraph (c)(2) of this sec-
tion must contain:

(1) A description of any efforts made
by that public utility to participate in
a Regional Transmission Organization;

(2) A detailed explanation of the eco-
nomic, operational, commercial, regu-
latory, or other reasons the public util-
ity has not made a filing to participate
in a Regional Transmission Organiza-
tion, including identification of any ex-
isting obstacles to participation in a
Regional Transmission Organization;
and

(3) The specific plans, if any, the pub-
lic utility has for further work toward
participation in a Regional Trans-
mission Organization, a proposed time-
table for such activity, an explanation
of efforts made to include public power
entities in the proposed Regional
Transmission Organization, and any
factors (including any law, rule or reg-
ulation) that may affect the public
utility’s ability or decision to partici-
pate in a Regional Transmission Orga-
nization.

(h) Public utilities participating in ap-
proved transmission entities. Every pub-
lic utility that owns, operates or con-
trols facilities used for the trans-
mission of electric energy in interstate
commerce as of March 6, 2000, and that
has filed with the Commission on or be-
fore March 6, 2000 to transfer oper-
ational control of its facilities to a
transmission entity that has been ap-
proved or conditionally approved by
the Commission on or before March 6,
2000 as being in conformance with the
eleven 1SO principles set forth in Order
No. 888, FERC Statutes and Regula-
tions, Regulations Preamble January
1991-June 1996 31,036 (Final Rule on
Open Access and Stranded Costs; see 61
FR 21540, May 10, 1996), must, individ-
ually or jointly with other entities, file
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with the Commission, no later than
January 15, 2001:

(1) A statement that it is partici-
pating in a transmission entity that
has been so approved;

(2) A detailed explanation of the ex-
tent to which the transmission entity
in which it participates has the charac-
teristics and performs the functions of
a Regional Transmission Organization
specified in paragraphs (j) and (k) of
this section and accommodates the
open architecture conditions in para-
graph (I) of this section; and

(3) To the extent the transmission
entity in which the public utility par-
ticipates does not meet all the require-
ments of a Regional Transmission Or-
ganization specified in paragraphs (j),
(k), and (I) of this section,

(i) A proposal to participate in a Re-
gional Transmission Organization that
meets such requirements in accordance
with paragraph (d) of this section,

(ii) A proposal to modify the existing
transmission entity so that it conforms
to the requirements of a Regional
Transmission Organization, or

(iii) A filing containing the informa-
tion specified in paragraph (g) of this
section addressing any efforts, obsta-
cles, and plans with respect to con-
formance with those requirements.

(i) Entities that become public utilities
with transmission facilities. An entity
that is not a public utility that owns,
operates or controls facilities used for
the transmission of electric energy in
interstate commerce as of March 6,
2000, but later becomes such a public
utility, must file a proposal to partici-
pate in a Regional Transmission Orga-
nization in accordance with paragraph
(d) of this section, or an alternative fil-
ing in accordance with paragraph (g) of
this section, by October 15, 2000 or 60
days prior to the date on which the
public utility engages in any trans-
mission of electric energy in interstate
commerce, whichever comes later. If a
proposal to participate in accordance
with paragraph (d) of this section is
filed, it must propose that operational
control of the applicant’s transmission
system will be transferred to the Re-
gional Transmission Organization
within six months of filing the pro-
posal.
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(J) Required characteristics for a Re-
gional Transmission Organization. A Re-
gional Transmission Organization must
satisfy the following characteristics
when it commences operation:

(1) Independence. The Regional Trans-
mission Organization must be inde-
pendent of any market participant.
The Regional Transmission Organiza-
tion must include, as part of its dem-
onstration of independence, a dem-
onstration that it meets the following:

(i) The Regional Transmission Orga-
nization, its employees, and any non-
stakeholder directors must not have fi-
nancial interests in any market partic-
ipant.

(ii) The Regional Transmission Orga-
nization must have a decision making
process that is independent of control
by any market participant or class of
participants.

(iii) The Regional Transmission Or-
ganization must have exclusive and
independent authority under section
205 of the Federal Power Act (16 U.S.C.
824d), to propose rates, terms and con-
ditions of transmission service pro-
vided over the facilities it operates.

NOTE TO PARAGRAPH (j)(1)(iii): Trans-
mission owners retain authority under sec-
tion 205 of the Federal Power Act (16 U.S.C.
824d) to seek recovery from the Regional
Transmission Organization of the revenue re-
quirements associated with the transmission
facilities that they own.

(iv)(A) The Regional Transmission
Organization must provide:

(1) With respect to any Regional
Transmission Organization in which
market participants have an ownership
interest, a compliance audit of the
independence of the Regional Trans-
mission Organization’s decision mak-
ing process under paragraph (j)(1)(ii) of
this section, to be performed two years
after approval of the Regional Trans-
mission Organization, and every three
years thereafter, unless otherwise pro-
vided by the Commission.

(2) With respect to any Regional
Transmission Organization in which
market participants have a role in the
Regional Transmission Organization’s
decision making process but do not
have an ownership interest, a compli-
ance audit of the independence of the
Regional Transmission Organization’s
decision making process under para-
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graph (j)(1)(ii) of this section, to be per-
formed two years after its approval as
a Regional Transmission Organization.

(B) The compliance audits under
paragraph (j)(1)(iv)(A) of this section
must be performed by auditors who are
not affiliated with the Regional Trans-
mission Organization or transmission
facility owners that are members of
the Regional Transmission Organiza-
tion.

(2) Scope and regional configuration.
The Regional Transmission Organiza-
tion must serve an appropriate region.
The region must be of sufficient scope
and configuration to permit the Re-
gional Transmission Organization to
maintain reliability, effectively per-
form its required functions, and sup-
port efficient and non-discriminatory
power markets.

(3) Operational authority. The Re-
gional Transmission Organization must
have operational authority for all
transmission facilities under its con-
trol. The Regional Transmission Orga-
nization must include, as part of its
demonstration of operational author-
ity, a demonstration that it meets the
following:

(i) If any operational functions are
delegated to, or shared with, entities
other than the Regional Transmission
Organization, the Regional Trans-
mission Organization must ensure that
this sharing of operational authority
will not adversely affect reliability or
provide any market participant with
an unfair competitive advantage. With-
in two years after initial operation as a
Regional Transmission Organization,
the Regional Transmission Organiza-
tion must prepare a public report that
assesses whether any division of oper-
ational authority hinders the Regional
Transmission Organization in pro-
viding reliable, non-discriminatory and
efficiently priced transmission service.

(if) The Regional Transmission Orga-
nization must be the security coordi-
nator for the facilities that it controls.

(4) Short-term reliability. The Regional
Transmission Organization must have
exclusive authority for maintaining
the short-term reliability of the grid
that it operates. The Regional Trans-
mission Organization must include, as
part of its demonstration with respect

296



Federal Energy Regulatory Commission

to reliability, a demonstration that it
meets the following:

(i) The Regional Transmission Orga-
nization must have exclusive authority
for receiving, confirming and imple-
menting all interchange schedules.

(ii) The Regional Transmission Orga-
nization must have the right to order
redispatch of any generator connected
to transmission facilities it operates if
necessary for the reliable operation of
these facilities.

(iii) When the Regional Transmission
Organization operates transmission fa-
cilities owned by other entities, the
Regional Transmission Organization
must have authority to approve or dis-
approve all requests for scheduled out-
ages of transmission facilities to en-
sure that the outages can be accommo-
dated within established reliability
standards.

(iv) If the Regional Transmission Or-
ganization operates under reliability
standards established by another enti-
ty (e.g., a regional reliability council),
the Regional Transmission Organiza-
tion must report to the Commission if
these standards hinder it from pro-
viding reliable, non-discriminatory and
efficiently priced transmission service.

(k) Required functions of a Regional
Transmission Organization. The Re-
gional Transmission Organization must
perform the following functions. Unless
otherwise noted, the Regional Trans-
mission Organization must satisfy
these obligations when it commences
operations.

(1) Tariff administration and design.
The Regional Transmission Organiza-
tion must administer its own trans-
mission tariff and employ a trans-
mission pricing system that will pro-
mote efficient use and expansion of
transmission and generation facilities.
As part of its demonstration with re-
spect to tariff administration and de-
sign, the Regional Transmission Orga-
nization must satisfy the standards
listed in paragraphs (k)(1)(i) and (ii) of
this section, or demonstrate that an al-
ternative proposal is consistent with or
superior to satisfying such standards.

(i) The Regional Transmission Orga-
nization must be the only provider of
transmission service over the facilities
under its control, and must be the sole
administrator of its own Commission-
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approved open access transmission tar-
iff. The Regional Transmission Organi-
zation must have the sole authority to
receive, evaluate, and approve or deny
all requests for transmission service.
The Regional Transmission Organiza-
tion must have the authority to review
and approve requests for new inter-
connections.

(ii) Customers under the Regional
Transmission Organization tariff must
not be charged multiple access fees for
the recovery of capital costs for trans-
mission service over facilities that the
Regional Transmission Organization
controls.

(2) Congestion management. The Re-
gional Transmission Organization must
ensure the development and operation
of market mechanisms to manage
transmission congestion. As part of its
demonstration with respect to conges-
tion management, the Regional Trans-
mission Organization must satisfy the
standards listed in paragraph (k)(2)(i)
of this section, or demonstrate that an
alternative proposal is consistent with
or superior to satisfying such stand-
ards.

(i) The market mechanisms must ac-
commodate broad participation by all
market participants, and must provide
all transmission customers with effi-
cient price signals that show the con-
sequences of their transmission usage
decisions. The Regional Transmission
Organization must either operate such
markets itself or ensure that the task
is performed by another entity that is
not affiliated with any market partici-

pant.
(ii) The Regional Transmission Orga-
nization must satisfy the market

mechanism requirement no later than
one year after it commences initial op-
eration. However, it must have in place
at the time of initial operation an ef-
fective protocol for managing conges-
tion.

(3) Parallel path flow. The Regional
Transmission Organization must de-
velop and implement procedures to ad-
dress parallel path flow issues within
its region and with other regions. The
Regional Transmission Organization
must satisfy this requirement with re-
spect to coordination with other re-
gions no later than three years after it
commences initial operation.
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(4) Ancillary services. The Regional
Transmission Organization must serve
as a provider of last resort of all ancil-
lary services required by Order No. 888,
FERC Statutes and Regulations, Regu-
lations Preamble January 1991-June
1996 1 31,036 (Final Rule on Open Access
and Stranded Costs; see 61 FR 21540,
May 10, 1996), and subsequent orders.
As part of its demonstration with re-
spect to ancillary services, the Re-
gional Transmission Organization must
satisfy the standards listed in para-
graphs (k)(4)(i) through (iii) of this sec-
tion, or demonstrate that an alter-
native proposal is consistent with or
superior to satisfying such standards.

(i) All market participants must have
the option of self-supplying or acquir-
ing ancillary services from third par-
ties subject to any restrictions imposed
by the Commission in Order No. 888,
FERC Statutes and Regulations, Regu-
lations Preamble January 1991-June
1996 1 31,036 (Final Rule on Open Access
and Stranded Costs), and subsequent
orders.

(ii) The Regional Transmission Orga-
nization must have the authority to
decide the minimum required amounts
of each ancillary service and, if nec-
essary, the locations at which these
services must be provided. All ancil-
lary service providers must be subject
to direct or indirect operational con-
trol by the Regional Transmission Or-
ganization. The Regional Transmission
Organization must promote the devel-
opment of competitive markets for an-
cillary services whenever feasible.

(iii) The Regional Transmission Or-
ganization must ensure that its trans-
mission customers have access to a
real-time balancing market. The Re-
gional Transmission Organization must
either develop and operate this market
itself or ensure that this task is per-
formed by another entity that is not
affiliated with any market participant.

(5) OASIS and Total Transmission Ca-
pability (TTC) and Available Trans-
mission Capability (ATC). The Regional
Transmission Organization must be the
single OASIS site administrator for all
transmission facilities under its con-
trol and independently calculate TTC
and ATC.

(6) Market monitoring. To ensure that
the Regional Transmission Organiza-
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tion provides reliable, efficient and not
unduly discriminatory transmission
service, the Regional Transmission Or-
ganization must provide for objective
monitoring of markets it operates or
administers to identify market design
flaws, market power abuses and oppor-
tunities for efficiency improvements,
and propose appropriate actions. As
part of its demonstration with respect
to market monitoring, the Regional
Transmission Organization must sat-
isfy the standards listed in paragraphs
(k)(6)(i) through (k)(6)(iii) of this sec-
tion, or demonstrate that an alter-
native proposal is consistent with or
superior to satisfying such standards.

(i) Market monitoring must include
monitoring the behavior of market par-
ticipants in the region, including
transmission owners other than the
Regional Transmission Organization, if
any, to determine if their actions
hinder the Regional Transmission Or-
ganization in providing reliable, effi-
cient and not unduly discriminatory
transmission service.

(if) With respect to markets the Re-
gional Transmission Organization oper-
ates or administers, there must be a
periodic assessment of how behavior in
markets operated by others (e.g., bilat-
eral power sales markets and power
markets operated by unaffiliated power
exchanges) affects Regional Trans-
mission Organization operations and
how Regional Transmission Organiza-
tion operations affect the efficiency of
power markets operated by others.

(iii) Reports on opportunities for effi-
ciency improvement, market power
abuses and market design flaws must
be filed with the Commission and af-
fected regulatory authorities.

(7) Planning and expansion. The Re-
gional Transmission Organization must
be responsible for planning, and for di-
recting or arranging, necessary trans-
mission expansions, additions, and up-
grades that will enable it to provide ef-
ficient, reliable and non-discrimina-
tory transmission service and coordi-
nate such efforts with the appropriate
state authorities. As part of its dem-
onstration with respect to planning
and expansion, the Regional Trans-
mission Organization must satisfy the
standards listed in paragraphs (k)(7)(i)
and (ii) of this section, or demonstrate

298



Federal Energy Regulatory Commission

that an alternative proposal is con-
sistent with or superior to satisfying
such standards.

(i) The Regional Transmission Orga-
nization planning and expansion proc-
ess must encourage market-driven op-
erating and investment actions for pre-
venting and relieving congestion.

(if) The Regional Transmission Orga-
nization’s planning and expansion proc-
ess must accommodate efforts by state
regulatory commissions to create
multi-state agreements to review and
approve new transmission facilities.
The Regional Transmission Organiza-
tion’s planning and expansion process
must be coordinated with programs of
existing Regional Transmission Groups
(See §2.21 of this chapter) where appro-
priate.

(iii) If the Regional Transmission Or-
ganization is unable to satisfy this re-
quirement when it commences oper-
ation, it must file with the Commission
a plan with specified milestones that
will ensure that it meets this require-
ment no later than three years after
initial operation.

(8) Interregional coordination. The Re-
gional Transmission Organization must
ensure the integration of reliability
practices within an interconnection
and market interface practices among
regions.

(I) Open architecture. (1) Any proposal
to participate in a Regional Trans-
mission Organization must not contain
any provision that would limit the ca-
pability of the Regional Transmission
Organization to evolve in ways that
would improve its efficiency, con-
sistent with the requirements in para-
graphs (j) and (k) of this section.

(2) Nothing in this regulation pre-
cludes an approved Regional Trans-
mission Organization from seeking to
evolve with respect to its organiza-
tional design, market design, geo-
graphic scope, ownership arrange-
ments, or methods of operational con-
trol, or in other appropriate ways if the
change is consistent with the require-
ments of this section. Any future filing
seeking approval of such changes must
demonstrate that the proposed changes
will meet the requirements of para-
graphs (j), (k) and (I) of this section.

[Order 2000-A, 65 FR 12110, Mar. 8, 2000]

§36.1

PART 36—RULES CONCERNING AP-
PLICATIONS FOR TRANSMISSION
SERVICES UNDER SECTION 211
OF THE FEDERAL POWER ACT

AUTHORITY: 5 U.S.C. 551-557; 16 U.S.C. 791a-
825r; 31 U.S.C. 9701; 42 U.S.C. 7107-7352.

§36.1 Notice provisions applicable to
applications for transmission serv-
ices under section 211 of the Fed-
eral Power Act.

(a) Definitions. (1) Affected party
means each affected electric utility,
each affected State regulatory author-
ity, and each affected Federal power
marketing agency.

(2) Affected electric utility means each
electric utility that has made arrange-
ments for the sale or purchase of elec-
tric energy to be transmitted pursuant
to the particular application for trans-
mission services, and each transmit-
ting utility, as defined in section 3(23)
of the Federal Power Act, 16 U.S.C.
796(23), being requested to transmit
such electric energy.

(3) Affected State regulatory authority
means a State regulatory authority, as
defined in section 3(21) of the Federal
Power Act, 16 U.S.C. 796(21), regulating
the rates and charges of each affected
electric utility.

(4) Affected Federal power marketing
agency means a Federal power mar-
keting agency that operates in the
service area of each affected electric
utility.

(b) Additional filing requirements. Any
person filing an application for trans-
mission services pursuant to section
211 of the Federal Power Act, 16 U.S.C.
824j, shall include the following:

(1) A form of notice suitable for pub-
lication in the FEDERAL REGISTER, as
well as a copy of the same statement in
electronic format (in either ASCII text,
WordPerfect 5.1 for DOS or Word-
Perfect 5.2 for Windows format) on a
3%.” diskette marked with the name of
the applicant and the words ‘“Notice of
Filing.”” The notice shall state the ap-
plicant’s name, the date of the applica-
tion, the names of the affected parties,
and a brief description of the trans-
mission services sought. The notice
shall be in the following form:
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