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(ii) Lands over which the applicant
has acquired or plans to acquire rights
to occupancy and use other than fee
title, including rights acquired or to be
acquired by easement or lease.

[Order 184, 46 FR 55936, Nov. 13, 1981; 48 FR
4459, Feb. 1, 1983, as amended by Order 413, 50
FR 11684, Mar. 25, 1985; Order 464, 52 FR 5449,
Feb. 23, 1987; Order 540, 57 FR 21737, May 22,
1992; Order 2002, 68 FR 51119, Aug. 25, 2003; 68
FR 61742, Oct. 30, 2003; 68 FR 63194, Nov. 7,
2003; 68 FR 69957, Dec. 16, 2003]

Subpart F—Application for License
for Major Project—Existing Dam

AUTHORITY: Federal Power Act, as amend-
ed (16 U.S.C. 792-828c); Public Utility Regu-
latory Policies Act of 1978 (16 U.S.C. 2601-
2645); Department of Energy Organization
Act (42 U.S.C. 7101-7352); E.O. 12009, 42 FR
46267; Pub. L. 96-511, 94 Stat. 2812 (44 U.S.C.
3501 et seq.).

§4.50 Applicability.

(a) Applicability. (1) Except as pro-
vided in paragraph (a)(2) of this sec-
tion, the provisions of this subpart
apply to any application for either an
initial license or new license for a
major project—existing dam that is
proposed to have a total installed ca-
pacity of more than 5 megawatts.

(2) This subpart does not apply to any
major project—existing dam (see §4.40)
that is proposed to entail or include:

(i) Any repair, modification or recon-
struction of an existing dam that
would result in a significant change in
the normal maximum surface area or
normal maximum surface elevation of
an existing impoundment; or

(if) Any new development or change
in project operation that would result
in a significant environmental impact.

(3) An applicant for license for any
major project—existing dam that
would have a total installed capacity of
5 megawatts or less must submit appli-
cation under subpart G (§84.60 and 4.61).

(b) Guidance from Commission staff. A
prospective applicant for a major li-
cense—existing dam may seek advice
from the Commission staff regarding
the applicability of these sections to
its project (see §4.32(h)), including the
determinations whether any proposed
repair or reconstruction of an existing
dam would result in a significant
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change in the normal maximum sur-
face area or the normal maximum sur-
face elevation of an existing impound-
ment, or whether any proposed new de-
velopment or change in project oper-
ation would result in a significant en-
vironmental impact.

[Order 59, 44 FR 67651, Nov. 27, 1979, as
amended by Order 184, 46 FR 55942, Nov. 13,
1981; Order 413, 50 FR 11684, Mar. 25, 1985;
Order 499, 53 FR 27002, July 18, 1988]

§4.51 Contents of application.

An application for license under this
subpart must contain the following in-
formation in the form specified. As
provided in paragraph (f) of this sec-
tion, the appropriate Federal, state,
and local resource agencies must be
given the opportunity to comment on
the proposed project, prior to filing of
the application for license for major
project—existing dam. Information
from the consultation process must be
included in this Exhibit E, as appro-
priate.

(a) Initial statement.

BEFORE THE FEDERAL ENERGY REGULATORY
COMMISSION

Application for License for Major Project—
Existing Dam

(1) (Name of applicant) applies to the Fed-
eral Energy Regulatory Commission for a (li-
cense or new license, as appropriate) for the
(name of project) water power project, as de-
scribed in the attached exhibits. (Specify
any previous FERC project number designa-
tion.)

(2) The location of the project is:

State or territory:
County:
Township or nearby town:

Stream or other body of water:

(3) The exact name and business address of
the applicant are:

The exact name and business address of
each person authorized to act as agent for
the applicant in this application are:

(4) The applicant is a [citizen of the United
States, association of citizens of the United
States, domestic corporation, municipality,
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or state, as appropriate] and (is/is not) claim-
ing preference under section 7(a) of the Fed-
eral Power Act. See 16 U.S.C. 796.

(5)(i) The statutory or regulatory require-
ments of the state(s) in which the project
would be located that affect the project as
proposed, with respect to bed and banks and
to the appropriation, diversion, and use of
water for power purposes, and with respect
to the right to engage in the business of de-
veloping, transmitting, and distributing
power and in any other business necessary to
accomplish the purposes of the license under
the Federal Power Act, are: [Provide citation
and brief identification of the nature of each
requirement; if the applicant is a munici-
pality, the applicant must submit copies of
applicable state and local laws or a munic-
ipal charter, or, if such laws or documents
are not clear, other appropriate legal author-
ity, evidencing that the municipality is com-
petent under such laws to engage in the busi-
ness of developing, transmitting, utilizing,
or distributing power.]

(ii) The steps which the applicant has
taken or plans to take to comply with each
of the laws cited above are: (provide brief de-
scription for each law).

(6) The applicant must provide the name
and address of the owner of any existing
project facilities. If the dam is federally
owned or operated, provide the name of the
agency.

(b) Exhibit A is a description of the
project. This exhibit need not include
information on project works main-
tained and operated by the U.S. Army
Corps of Engineers, the Bureau of Rec-
lamation, or any other department or
agency of the United States, except for
any project works that are proposed to
be altered or modified. If the project
includes more than one dam with asso-
ciated facilities, each dam and the as-
sociated component parts must be de-
scribed together as a discrete develop-
ment. The description for each develop-
ment must contain:

(1) The physical composition, dimen-
sions, and general configuration of any
dams, spillways, penstocks,
powerhouses, tailraces, or other struc-
tures, whether existing or proposed, to
be included as part of the project;

(2) The normal maximum surface
area and normal maximum surface ele-
vation (mean sea level), gross storage
capacity, and usable storage capacity
of any impoundments to be included as
part of the project;

(3) The number, type, and rated ca-
pacity of any turbines or generators,
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whether existing or proposed, to be in-
cluded as part of the project;

(4) The number, length, voltage, and
interconnections of any primary trans-
mission lines, whether existing or pro-
posed, to be included as part of the
project (see 16 U.S.C. 796(11));

(5) The specifications of any addi-
tional mechanical, electrical, and
transmission equipment appurtenant
to the project; and

(6) AIll lands of the United States
that are enclosed within the project
boundary described under paragraph
(h) of this section (Exhibit G), identi-
fied and tabulated by legal subdivisions
of a public land survey of the affected
area or, in the absence of a public land
survey, by the best available legal de-
scription. The tabulation must show
the total acreage of the lands of the
United States within the project
boundary.

(c) Exhibit B is a statement of project
operation and resource utilization. If
the project includes more than one
dam with associated facilities, the in-
formation must be provided separately
for each such discrete development.
The exhibit must contain:

(1) A statement whether operation of
the powerplant will be manual or auto-
matic, an estimate of the annual plant
factor, and a statement of how the
project will be operated during adverse,
mean, and high water years;

(2) An estimate of the dependable ca-
pacity and average annual energy pro-
duction in kilowatt-hours (or a me-
chanical equivalent), supported by the
following data:

(i) The minimum, mean, and max-
imum recorded flows in cubic feet per
second of the stream or other body of
water at the powerplant intake or
point of diversion, with a specification
of any adjustments made for evapo-
ration, leakage, minimum flow releases
(including duration of releases), or
other reductions in available flow;
monthly flow duration curves indi-
cating the period of record and the
gauging stations used in deriving the
curves; and a specification of the pe-
riod of critical streamflow used to de-
termine the dependable capacity;

(ii) An area-capacity curve showing
the gross storage capacity and usable
storage capacity of the impoundment,
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with a rule curve showing the proposed
operation of the impoundment and how
the usable storage capacity is to be uti-
lized,;

(iii) The estimated hydraulic capac-
ity of the powerplant (minimum and
maximum flow through the power-
plant) in cubic feet per second;

(iv) A tailwater rating curve; and

(v) A curve showing powerplant capa-
bility versus head and specifying max-
imum, normal, and minimum heads;

(3) A statement, with load curves and
tabular data, if necessary, of the man-
ner in which the power generated at
the project is to be utilized, including
the amount of power to be used on-site,
if any, the amount of power to be sold,
and the identity of any proposed pur-
chasers; and

(4) A statement of the applicant’s
plans, if any, for future development of
the project or of any other existing or
proposed water power project on the
stream or other body of water, indi-
cating the approximate location and
estimated installed capacity of the pro-
posed developments.

(d) Exhibit C is a construction history
and proposed construction schedule for
the project. The construction history
and schedules must contain:

(1) If the application is for an initial
license, a tabulated chronology of con-
struction for the existing projects
structures and facilities described
under paragraph (b) of this section (Ex-
hibit A), specifying for each structure
or facility, to the extent possible, the
actual or approximate dates (approxi-
mate dates must be identified as such)
of:

(i) Commencement and completion of
construction or installation;

(if) Commencement of commercial
operation; and

(iii) Any additions or modifications
other than routine maintenance; and

(2) If any new development is pro-
posed, a proposed schedule describing
the necessary work and specifying the
intervals following issuance of a li-
cense when the work would be com-
menced and completed.

(e) Exhibit D is a statement of costs
and financing. The statement must
contain:

(1) If the application is for an initial
license, a tabulated statement pro-
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viding the actual or approximate origi-
nal cost (approximate costs must be
identified as such) of:

(i) Any land or water right necessary
to the existing project; and

(i) Each existing structure and facil-
ity described under paragraph (b) of
this section (Exhibit A).

(2) If the applicant is a licensee ap-
plying for a new license, and is not a
municipality or a state, an estimate of
the amount which would be payable if
the project were to be taken over pur-
suant to section 14 of the Federal
Power Act upon expiration of the li-
cense in effect [see 16 U.S.C. 807], in-
cluding:

(i) Fair value;

(ii) Net investment; and

(iii) Severance damages.

(3) If the application includes pro-
posals for any new development, a
statement of estimated costs, includ-
ing:

(i) The cost of any land or water
rights necessary to the new develop-
ment; and

(ii) The cost of the new development
work, with a specification of:

(A) Total cost of each major item;

(B) Indirect construction costs such
as costs of construction equipment,
camps, and commissaries;

(C) Interest during construction; and

(D) Overhead, construction, legal ex-
penses, taxes, administrative and gen-
eral expenses, and contingencies.

(4) A statement of the estimated av-
erage annual cost of the total project
as proposed specifying any projected
changes in the costs (life-cycle costs)
over the estimated financing or licens-
ing period if the applicant takes such
changes into account, including:

(i) Cost of capital (equity and debt);

(ii) Local, state, and Federal taxes;

(iii) Depreciation and amortization;

(iv) Operation and maintenance ex-

penses, including interim replace-
ments, insurance, administrative and
general expenses, and contingencies;
and

(v) The estimated capital cost and es-
timated annual operation and mainte-
nance expense of each proposed envi-
ronmental measure.

(5) A statement of the estimated an-
nual value of project power, based on a
showing of the contract price for sale
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of power or the estimated average an-
nual cost of obtaining an equivalent
amount of power (capacity and energy)
from the lowest cost alternative
source, specifying any projected
changes in the cost of power from that
source over the estimated financing or
licensing period if the applicant takes
such changes into account.

(6) A statement specifying the
sources and extent of financing and an-
nual revenues available to the appli-
cant to meet the costs identified in
paragraphs (e) (3) and (4) of this sec-
tion.

(7) An estimate of the cost to develop
the license application;

(8) The on-peak and off-peak values
of project power, and the basis for esti-
mating the values, for projects which
are proposed to operate in a mode
other than run-of-river; and

(9) The estimated average annual in-
crease or decrease in project genera-
tion, and the estimated average annual
increase or decrease of the value of
project power, due to a change in
project operations (i.e., minimum by-
pass flows; limits on reservoir fluctua-
tions).

(f) Exhibit E is an Environmental Re-
port. Information provided in the re-
port must be organized and referenced
according to the itemized subpara-
graphs below. See §4.38 for consultation
requirements. The Environmental Re-
port must contain the following infor-
mation, commensurate with the scope of
the proposed project:

(1) General description of the locale.
The applicant must provide a general
description of the environment of the
project and its immediate vicinity. The
description must include general infor-
mation concerning climate, topog-
raphy, wetlands, vegetative cover, land
development, population size and den-
sity, the presence of any floodplain and
the occurrence of flood events in the
vicinity of the project, and any other
factors important to an understanding
of the setting.

(2) Report on water use and quality.
The report must discuss the consump-
tive use of project waters and the im-
pact of the project on water quality.
The report must be prepared in con-
sultation with the state and Federal
agencies with responsibility for man-
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agement of water quality in the af-
fected stream or other body of water.
Consultation must be documented by
appending to the report a letter from
each agency consulted that indicates
the nature, extent, and results of the
consultation. The report must include:

(i) A description (including specified
volume over time) of existing and pro-
posed uses of project waters for irriga-
tion, domestic water supply, steam-
electric plant, industrial, and other
consumptive purposes;

(ii) A description of existing water
quality in the project impoundment
and downstream water affected by the
project and the applicable water qual-
ity standards and stream segment clas-
sifications;

(iii) A description of any minimum
flow releases specifying the rate of flow
in cubic feet per second (cfs) and dura-
tion, changes in the design of project
works or in project operation, or other
measures recommended by the agen-
cies consulted for the purposes of pro-
tecting or improving water quality, in-
cluding measures to minimize the
short-term impacts on water quality of
any proposed new development of
project works (for any dredging or fill-
ing, refer to 40 CFR part 230 and 33 CFR
320.3(f) and 323.3(e)) 3;

(iv) A statement of the existing
measures to be continued and new
measures proposed by the applicant for
the purpose of protecting or improving
water quality, including an expla-
nation of why the applicant has re-
jected any measures recommended by
an agency and described under para-
graph (f)(2)(iii) of this section.

(v) A description of the continuing
impact on water quality of continued
operation of the project and the incre-
mental impact of proposed new devel-
opment of project works or changes in
project operation; and

(3) Report on fish, wildlife, and botan-
ical resources. The report must discuss
fish, wildlife, and botanical resources
in the vicinity of the project and the
impact of the project on those re-
sources. The report must be prepared
in consultation with any state agency
with responsibility for fish, wildlife,

133 CFR part 323 was revised at 47 FR 31810,
July 22, 1982, and §323.3(e) no longer exists.
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and botanical resources, the U.S. Fish
and Wildlife Service, the National Ma-
rine Fisheries Service (if the project
may affect anadromous fish resources
subject to that agency’s jurisdiction),
and any other state or Federal agency
with managerial authority over any
part of the project lands. Consultation
must be documented by appending to
the report a letter from each agency
consulted that indicates the nature, ex-
tent, and results of the consultation.
The report must include:

(i) A description of the fish, wildlife,
and botanical resources of the project
and its vicinity, and of downstream
areas affected by the project, including
identification of any species listed as
threatened or endangered by the U.S.
Fish and Wildlife Service (See 50 CFR
17.11 and 17.12);

(if) A description of any measures or
facilities recommended by the agencies
consulted for the mitigation of impacts
on fish, wildlife, and botanical re-
sources, or for the protection or im-
provement of those resources;

(iii) A statement of any existing
measures or facilities to be continued
or maintained and any measures or fa-
cilities proposed by the applicant for
the mitigation of impacts on fish, wild-
life, and botanical resources, or for the
protection or improvement of such re-
sources, including an explanation of
why the applicant has rejected any
measures or facilities recommended by
an agency and described under para-
graph (f)(3)(ii) of this section.

(iv) A description of any anticipated
continuing impact on fish, wildlife, and
botanical resources of continued oper-
ation of the project, and the incre-
mental impact of proposed new devel-
opment of project works or changes in
project operation; and

(v) The following materials and infor-
mation regarding the measures and fa-
cilities identified wunder paragraph
(P (3)(iii) of this section:

(A) Functional design drawings of
any fish passage and collection facili-
ties, indicating whether the facilities
depicted are existing or proposed (these
drawings must conform to the speci-
fications of §4.39 regarding dimensions
of full-sized prints, scale, and leg-
ibility);
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(B) A description of operation and
maintenance procedures for any exist-
ing or proposed measures or facilities;

(C) An implementation or construc-
tion schedule for any proposed meas-
ures or facilities, showing the intervals
following issuance of a license when
implementation of the measures or
construction of the facilities would be
commenced and completed;

(D) An estimate of the costs of con-
struction, operation, and maintenance,
of any proposed facilities, and of imple-
mentation of any proposed measures,
including a statement of the sources
and extent of financing; and

(E) A map or drawing that conforms
to the size, scale, and legibility re-
quirements of §4.39 showing by the use
of shading, cross-hatching, or other
symbols the identity and location of
any measures or facilities, and indi-
cating whether each measure or facil-
ity is existing or proposed (the map or
drawings in this exhibit may be con-
solidated).

(4) Report on historical and archeo-
logical resources. The report must dis-
cuss the historical and archeological
resources in the project area and the
impact of the project on those re-
sources. The report must be prepared
in consultation with the State Historic
Preservation Officer and the National
Park Service. Consultation must be
documented by appending to the report
a letter from each agency consulted
that indicates the nature, extent, and
results of the consultation. The report
must contain:

(i) ldentification of any sites either
listed or determined to be eligible for
inclusion in the National Register of
Historic Places that are located in the
project area, or that would be affected
by operation of the project or by new
development of project facilities (in-
cluding facilities proposed in this ex-
hibit);

(if) A description of any measures
recommended by the agencies con-
sulted for the purpose of locating, iden-
tifying, and salvaging historical or ar-
chaeological resources that would be
affected by operation of the project, or
by new development of project facili-
ties (including facilities proposed in
this exhibit), together with a state-
ment of what measures the applicant
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proposes to implement and an expla-
nation of why the applicant rejects any
measures recommended by an agency.

(iii) The following materials and in-
formation regarding the survey and
salvage activities described under para-
graph (f)(4)(ii) of this section:

(A) A schedule for the activities,
showing the intervals following
issuance of a license when the activi-
ties would be commenced and com-
pleted; and

(B) An estimate of the costs of the
activities, including a statement of the
sources and extent of financing.

(5) Report on recreational resources.
The report must discuss existing and
proposed recreational facilities and op-
portunities at the project. The report
must be prepared in consultation with
local, state, and regional recreation
agencies and planning commissions,
the National Park Service, and any
other state or Federal agency with
managerial authority over any part of
the project lands. Consultation must be
documented by appending to the report
a letter from each agency consulted in-
dicating the nature, extent, and results
of the consultation. The report must
contain:

(i) A description of any existing rec-
reational facilities at the project, indi-
cating whether the facilities are avail-
able for public use;

(if) An estimate of existing and po-
tential recreational use of the project
area, in daytime and overnight visits;

(iii) A description of any measures or
facilities recommended by the agencies
consulted for the purpose of creating,
preserving, or enhancing recreational
opportunities at the project and in its
vicinity (including opportunities for
the handicapped), and for the purpose
of ensuring the safety of the public in
its use of project lands and waters;

(iv) A statement of the existing
measures or facilities to be continued
or maintained and the new measures or
facilities proposed by the applicant for
the purpose of creating, preserving, or
enhancing recreational opportunities
at the project and in its vicinity, and
for the purpose of ensuring the safety
of the public in its use of project lands
and waters, including an explanation of
why the applicant has rejected any
measures or facilities recommended by

18 CFR Ch. | (4-1-04 Edition)

an agency and described under para-
graph (f)(5)(iii) of this section; and

(v) The following materials and infor-
mation regarding the measures and fa-
cilities identified under paragraphs
() (5) (i) and (iv) of this section:

(A) ldentification of the entities re-
sponsible for implementing, con-
structing, operating, or maintaining
any existing or proposed measures or
facilities;

(B) A schedule showing the intervals
following issuance of a license at which
implementation of the measures or
construction of the facilities would be
commenced and completed;

(C) An estimate of the costs of con-
struction, operation, and maintenance
of any proposed facilities, including a
statement of the sources and extent of
financing;

(D) A map or drawing that conforms
to the size, scale, and legibility re-
quirements of §4.39 showing by the use
of shading, cross-hatching, or other
symbols the identity and location of
any facilities, and indicating whether
each facility is existing or proposed
(the maps or drawings in this exhibit
may be consolidated); and

(vi) A description of any areas within
or in the vicinity of the proposed
project boundary that are included in,
or have been designated for study for
inclusion in, the National Wild and
Scenic Rivers System, or that have
been designated as wilderness area, rec-
ommended for such designation, or des-
ignated as a wilderness study area
under the Wilderness Act.

(6) Report on land management and
aesthetics. The report must discuss the
management of land within the pro-
posed project boundary, including wet-
lands and floodplains, and the protec-
tion of the recreational and scenic val-
ues of the project. The report must be
prepared following consultation with
local and state zoning and land man-
agement authorities and any Federal
or state agency with managerial au-
thority over any part of the project
lands. Consultation must be docu-
mented by appending to the report a
letter from each agency consulted indi-
cating the nature, extent, and results
of the consultation. The report must
contain:
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(i) A description of existing develop-
ment and use of project lands and all
other lands abutting the project im-
poundment;

(if) A description of the measures
proposed by the applicant to ensure
that any proposed project works,
rights-of-way, access roads, and other
topographic alterations blend, to the
extent possible, with the surrounding
environment; (see, e.g., 44 F.P.C. 1496, et
seq.);

(iii) A description of wetlands or
floodplains within, or adjacent to, the
project boundary, any short-term or
long-term impacts of the project on
those wetlands or floodplains, and any
mitigative measures in the construc-
tion or operation of the project that
minimize any adverse impacts on the
wetlands or floodplains;

(iv) A statement, including an anal-
ysis of costs and other constraints, of
the applicant’s ability to provide a
buffer zone around all or any part of
the impoundment, for the purpose of
ensuring public access to project lands
and waters and protecting the rec-
reational and aesthetic values of the
impoundment and its shoreline;

(v) A description of the applicant’s
policy, if any, with regard to permit-
ting development of piers, docks, boat
landings, bulkheads, and other shore-
line facilities on project lands and wa-
ters; and

(vi) Maps or drawings that conform
to the size, scale and legibility require-
ments of §4.39, or photographs, suffi-
cient to show the location and nature
of the measures proposed under para-
graph (f)(6)(ii) of this section (maps or
drawings in this exhibit may be con-
solidated).

(7) List of literature. The report must
include a list of all publications, re-
ports, and other literature which were
cited or otherwise utilized in the prepa-
ration of any part of the environmental
report.

(g) Exhibit F. See §4.41(g) of this
chapter.
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(h) Exhibit G. See §4.41(h) of this
chapter.

[Order 141, 12 FR 8485, Dec. 19, 1947, as
amended by Order 123, 46 FR 9029, Jan. 28,
1981; Order 183, 46 FR 55251, Nov. 9, 1981;
Order 184, 46 FR 55942, Nov. 13, 1981; Order
413, 50 FR 11684, Mar. 25, 1985; Order 464, 52
FR 5449, Feb. 23, 1987; Order 540, 57 FR 21737,
May 22, 1992; Order 2002, 68 FR 51120, Aug. 25,
2003; 68 FR 61742, Oct. 30, 2003]

Subpart G—Application for Li-
cense for Minor Water Power
Projects and Major Water
Power Projects 5 Megawatts
or Less

§4.60. Applicability and notice to agen-
cies.

(a) Applicability. The provisions of
this subpart apply to any application
for an initial license or a new license
for:

(1) A minor water power project, as
defined in §4.30(b)(17);

(2) Any major project—existing dam,
as defined in §4.30(b)(16), that has a
total installed capacity of 5 MW or
less; or

(3) Any major unconstructed project
or major modified project, as defined in
§4.30 (b) (15) and (14) respectively, that
has a total installed capacity of 5 MW
or less.

(b) Notice to agencies. The Commission
will supply interested Federal, state,
and local agencies with notice of any
application for license for a water
power project 5 MW or less and request
comment on the application. Copies of
the application will be available for in-
spection at the Commission’s Public
Reference Room. The applicant shall
also furnish copies of the filed applica-
tion to any Federal, state, or local
agency that so requests.

(c) Unless an applicant for a license
for a minor water power project re-
quests in its application that the Com-
mission apply the following provisions
of Part | of the Federal Power Act
when it issues a minor license for a
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