Federal Energy Regulatory Commission

and the disposition of competing appli-
cations under §4.37 of this chapter.

[Order 2002, 68 FR 51121, Aug. 25, 2003; 68 FR
61743, Oct. 30, 2003]

§5.21

An applicant may be required to sub-
mit any additional information or doc-
uments that the Commission considers
relevant for an informed decision on
the application. The information or
documents must take the form, and
must be submitted within the time,
that the Commission prescribes. An ap-
plicant may also be required to provide
within a specified time additional cop-
ies of the complete application, or any
of the additional information or docu-
ments that are filed, to the Commis-
sion or to any person, agency, Indian
tribe or other entity that the Commis-
sion specifies. If an applicant fails to
provide timely additional information,
documents, or copies of submitted ma-
terials as required, the Commission
may dismiss the application, hold it in
abeyance, or take other appropriate ac-
tion under this chapter or the Federal
Power Act.

Additional information.

§5.22 Notice of acceptance and ready
for environmental analysis.

(a) When the Commission has deter-
mined that the application meets the
Commission’s requirements as speci-
fied in §§85.18 and 5.19, the approved
studies have been completed, any defi-
ciencies in the application have been
cured, and no other additional informa-
tion is needed, it will issue public no-
tice as required in the Federal Power
Act:

(1) Accepting the application for fil-
ing and specifying the date upon which
the application was accepted for filing
(which will be the application filing
date if the Secretary receives all of the
information and documents necessary
to conform to the requirements of §§5.1
through 5.21, as applicable, within the
time frame prescribed in §5.20 or §5.21);

(2) Finding that the application is
ready for environmental analysis;

(3) Requesting comments, protests,
and interventions;

(4) Requesting recommendations,
preliminary terms and conditions, and
preliminary fishway prescriptions, in-
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cluding all supporting documentation;
and

(5) Establishing the date for final
amendments to applications for new or
subsequent licenses; and

(6) Updating the schedule issued with
the tendering notice for processing the
application.

(b) If the project affects lands of the
United States, the Commission will no-
tify the appropriate Federal office of
the application and the specific lands
affected, pursuant to Section 24 of the
Federal Power Act.

(c) For an application for a license
seeking benefits under Section 210 of
the Public Utility Regulatory Polices
Act of 1978, as amended, for a project
that would be located at a new dam or
diversion, the Applicant must serve the
public notice issued under paragraph
(a)(1) of this Section to interested
agencies at the time the applicant is
notified that the application is accept-
ed for filing.

[Order 2002, 68 FR 51121, Aug. 25, 2003; 68 FR
61743, Oct. 30, 2003]

§5.23 Response to notice.

(@) Comments and reply comments.
Comments, protests, interventions,
recommendations, and preliminary
terms and conditions or preliminary
fishway prescriptions must be filed no
later than 60 days after the notice of
acceptance and ready for environ-
mental analysis. All reply comments
must be filed within 105 days of that
notice.

(b) Water quality certification. (1) With
regard to certification requirements
for a license applicant under Section
401(a)(1) of the Federal Water Pollution
Control Act (Clean Water Act), the li-
cense applicant must file no later than
60 days following the date of issuance
of the notice of acceptance and ready
for environmental analysis provide for
in §5.22:

(i) A copy of the water quality cer-
tification;

(if) A copy of the request for certifi-
cation, including proof of the date on
which the certifying agency received
the request; or

(iii) Evidence of waiver of water qual-
ity certification as described in para-
graph (b)(5)(2) of this Section.
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§5.24

(2) A certifying agency is deemed to
have waived the certification require-
ments of section 401(a)(1) of the Clean
Water Act if the certifying agency has
not denied or granted certification by
one year after the date the certifying
agency received a written request for
certification. If a certifying agency de-
nies certification, the applicant must
file a copy of the denial within 30 days
after the applicant received it.

(3) Notwithstanding any other provi-
sion in 18 CFR part 4, subpart B, any
application to amend an existing li-
cense, and any application to amend a
pending application for a license, re-
quires a new request for water quality
certification pursuant to §4.34(b)(5) of
this chapter if the amendment would
have a material adverse impact on the
water quality in the discharge from the
project or proposed project.

§5.24 Applications not requiring a
draft NEPA document.

(a) If the Commission determines
that a license application will be proc-
essed with an environmental assess-
ment rather than an environmental
impact statement and that a draft en-
vironmental assessment will not be re-
quired, the Commission will issue the
environmental assessment for com-
ment no later than 120 days from the
date responses are due to the notice of
acceptance and ready for environ-
mental analysis.

(b) Each environmental assessment
issued pursuant to this paragraph must
include draft license articles, a pre-
liminary determination of consistency
of each fish and wildlife agency rec-
ommendation made pursuant to Fed-
eral Power Act section 10(j) with the
purposes and requirements of the Fed-
eral Power Act and other applicable
law, as provided for in §5.26, and any
preliminary mandatory terms and con-
ditions and fishway prescriptions.

(c) Comments on an environmental
assessment issued pursuant to para-
graph (a) of this section, including
comments in response to the Commis-
sion’s preliminary determination with
respect to fish and wildlife agency rec-
ommendations and on preliminary
mandatory terms and conditions or
fishway prescriptions, must be filed no
later than 30 or 45 days after issuance
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of the environmental assessment, as
specified in the notice accompanying
issuance of the environmental assess-
ment, as should any revisions to sup-
porting documentation.

(d) Modified mandatory prescriptions
or terms and conditions must be filed
no later than 60 days following the date
for filing of comments provided for in
paragraph (c) of this section, as speci-
fied in the notice accompanying
issuance of the environmental analysis.

[Order 2002, 68 FR 51121, Aug. 25, 2003; 68 FR
61743, Oct. 30, 2003]

§5.25 Applications requiring a draft
NEPA document.

(a) If the Commission determines
that a license application will be proc-
essed with an environmental impact
statement, or a draft and final environ-
mental assessment, the Commission
will issue the draft environmental im-
pact statement or environmental as-
sessment for comment no later than
180 days from the date responses are
due to the notice of acceptance and
ready for environmental analysis pro-
vided for in §5.22.

(b) Each draft environmental docu-
ment will include for comment draft li-
cense articles, a preliminary deter-
mination of the consistency of each
fish and wildlife agency recommenda-
tion made pursuant to section 10(j) of
the Federal Power Act with the pur-
poses and requirements of the Federal
Power Act and other applicable law, as
provided for in §5.26, and any prelimi-
nary mandatory terms and conditions
and fishways prescriptions.

(c) Comments on a draft environ-
mental document issued pursuant to
paragraph (b) of this section, including
comments in response to the Commis-
sion’s preliminary determination with
respect to fish and wildlife agency rec-
ommendations and on preliminary
mandatory terms and conditions or
prescriptions must be filed no later
than 30 or 60 days after issuance of the
draft environmental document, as spec-
ified in the notice accompanying
issuance of the draft environmental
document.

(d) Modified mandatory prescriptions
or terms and conditions must be filed
no later than 60 days following the date
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