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domestic producer or workers regard-
ing the petition and any production in-
formation supplied by the producer or 
workers as business proprietary infor-
mation under § 351.105(c)(10). 

(3) Positions expressed by workers. The 
Secretary will consider the positions of 
workers and management regarding 
the petition to be of equal weight. The 
Secretary will assign a single weight to 
the positions of both workers and man-
agement according to the production of 
the domestic like product of the firm 
in which the workers and management 
are employed. If the management of a 
firm expresses a position in direct op-
position to the position of the workers 
in that firm, the Secretary will treat 
the production of that firm as rep-
resenting neither support for, nor oppo-
sition to, the petition. 

(4) Certain positions disregarded. (i) 
The Secretary will disregard the posi-
tion of a domestic producer that op-
poses the petition if such producer is 
related to a foreign producer or to a 
foreign exporter under section 
771(4)(B)(ii) of the Act, unless such do-
mestic producer demonstrates to the 
Secretary’s satisfaction that its inter-
ests as a domestic producer would be 
adversely affected by the imposition of 
an antidumping order or a counter-
vailing duty order, as the case may be; 
and 

(ii) The Secretary may disregard the 
position of a domestic producer that is 
an importer of the subject merchan-
dise, or that is related to such an im-
porter, under section 771(4)(B)(ii) of the 
Act. 

(5) Polling the industry. In conducting 
a poll of the industry under section 
702(c)(4)(D)(i) or section 732(c)(4)(D)(i) 
of the Act, the Secretary will include 
unions, groups of workers, and trade or 
business associations described in para-
graphs (9)(D) and (9)(E) of section 771 of 
the Act. 

(f) Time limits where petition involves 
same merchandise as that covered by an 
order that has been revoked. Under sec-
tion 702(c)(1)(C) or section 732(c)(1)(C) 
of the Act, and in expediting an inves-
tigation involving subject merchandise 
for which a prior order was revoked or 
a suspended investigation was termi-
nated, the Secretary will consider 

‘‘section 751(d)’’ as including a prede-
cessor provision. 

§ 351.204 Time periods and persons ex-
amined; voluntary respondents; ex-
clusions. 

(a) Introduction. Because the Act does 
not specify the precise period of time 
that the Secretary should examine in 
an antidumping or countervailing duty 
investigation, this section sets forth 
rules regarding the period of investiga-
tion (‘‘POI’’). In addition, this section 
includes rules regarding the selection 
of persons to be examined, the treat-
ment of voluntary respondents that are 
not selected for individual examina-
tion, and the exclusion of persons that 
the Secretary ultimately finds are not 
dumping or are not receiving 
countervailable subsidies. 

(b) Period of investigation—(1) Anti-
dumping investigation. In an anti-
dumping investigation, the Secretary 
normally will examine merchandise 
sold during the four most recently 
completed fiscal quarters (or, in an in-
vestigation involving merchandise im-
ported from a nonmarket economy 
country, the two most recently com-
pleted fiscal quarters) as of the month 
preceding the month in which the peti-
tion was filed or in which the Sec-
retary self-initiated an investigation. 
However, the Secretary may examine 
merchandise sold during any additional 
or alternate period that the Secretary 
concludes is appropriate. 

(2) Countervailing duty investigation. 
In a countervailing duty investigation, 
the Secretary normally will rely on in-
formation pertaining to the most re-
cently completed fiscal year for the 
government and exporters or producers 
in question. If the exporters or pro-
ducers have different fiscal years, the 
Secretary normally will rely on infor-
mation pertaining to the most recently 
completed calendar year. If the inves-
tigation is conducted on an aggregate 
basis under section 777A(e)(2)(B) of the 
Act, the Secretary normally will rely 
on information pertaining to the most 
recently completed fiscal year for the 
government in question. However, the 
Secretary may rely on information for 
any additional or alternate period that 
the Secretary concludes is appropriate. 
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(c) Exporters and producers examined— 
(1) In general. In an investigation, the 
Secretary will attempt to determine an 
individual weighted-average dumping 
margin or individual countervailable 
subsidy rate for each known exporter 
or producer of the subject merchandise. 
However, the Secretary may decline to 
examine a particular exporter or pro-
ducer if that exporter or producer and 
the petitioner agree. 

(2) Limited investigation. Notwith-
standing paragraph (c)(1) of this sec-
tion, the Secretary may limit the in-
vestigation by using a method de-
scribed in subsection (a), (c), or (e) of 
section 777A of the Act. 

(d) Voluntary respondents—(1) In gen-
eral. If the Secretary limits the number 
of exporters or producers to be individ-
ually examined under section 777A(c)(2) 
or section 777A(e)(2)(A) of the Act, the 
Secretary will examine voluntary re-
spondents (exporters or producers, 
other than those initially selected for 
individual examination) in accordance 
with section 782(a) of the Act. 

(2) Acceptance of voluntary respond-
ents. The Secretary will determine, as 
soon as practicable, whether to exam-
ine a voluntary respondent individ-
ually. A voluntary respondent accepted 
for individual examination under sub-
paragraph (d)(1) of this section will be 
subject to the same requirements as an 
exporter or producer initially selected 
by the Secretary for individual exam-
ination under section 777A(c)(2) or sec-
tion 777A(e)(2)(A) of the Act, including 
the requirements of section 782(a) of 
the Act and, where applicable, the use 
of the facts available under section 776 
of the Act and § 351.308. 

(3) Exclusion of voluntary respondents’ 
rates from all-others rate. In calculating 
an all-others rate under section 
705(c)(5) or section 735(c)(5) of the Act, 
the Secretary will exclude weighted- 
average dumping margins or 
countervailable subsidy rates cal-
culated for voluntary respondents. 

(e) Exclusions—(1) In general. The Sec-
retary will exclude from an affirmative 
final determination under section 
705(a) or section 735(a) of the Act or an 
order under section 706(a) or section 
736(a) of the Act, any exporter or pro-
ducer for which the Secretary deter-
mines an individual weighted-average 

dumping margin or individual net 
countervailable subsidy rate of zero or 
de minimis. 

(2) Preliminary determinations. In an 
affirmative preliminary determination 
under section 703(b) or section 733(b) of 
the Act, an exporter or producer for 
which the Secretary preliminarily de-
termines an individual weighted-aver-
age dumping margin or individual net 
countervailable subsidy of zero or de 
minimis will not be excluded from the 
preliminary determination or the in-
vestigation. However, the exporter or 
producer will not be subject to provi-
sional measures under section 703(d) or 
section 733(d) of the Act. 

(3) Exclusion of nonproducing ex-
porter—(i) In general. In the case of an 
exporter that is not the producer of 
subject merchandise, the Secretary 
normally will limit an exclusion of the 
exporter to subject merchandise of 
those producers that supplied the ex-
porter during the period of investiga-
tion. 

(ii) Example. During the period of in-
vestigation, Exporter A exports to the 
United States subject merchandise pro-
duced by Producer X. Based on an ex-
amination of Exporter A, the Secretary 
determines that the dumping margins 
with respect to these exports are de 
minimis, and the Secretary excludes Ex-
porter A. Normally, the exclusion of 
Exporter A would be limited to subject 
merchandise produced by Producer X. 
If Exporter A began to export subject 
merchandise produced by Producer Y, 
this merchandise would be subject to 
the antidumping duty order, if any. 

(4) Countervailing duty investigations 
conducted on an aggregate basis and re-
quests for exclusion from countervailing 
duty order. Where the Secretary con-
ducts a countervailing duty investiga-
tion on an aggregate basis under sec-
tion 777A(e)(2)(B) of the Act, the Sec-
retary will consider and investigate re-
quests for exclusion to the extent prac-
ticable. An exporter or producer that 
desires exclusion from an order must 
submit: 

(i) A certification by the exporter or 
producer that it received zero or de 
minimis net countervailable subsidies 
during the period of investigation; 

VerDate May<21>2004 13:50 May 25, 2004 Jkt 203060 PO 00000 Frm 00204 Fmt 8010 Sfmt 8010 Y:\SGML\203060T.XXX 203060T



205 

International Trade Administration, Commerce § 351.205 

(ii) If the exporter or producer re-
ceived a countervailable subsidy, cal-
culations demonstrating that the 
amount of net countervailable sub-
sidies received was de minimis during 
the period of investigation; 

(iii) If the exporter is not the pro-
ducer of the subject merchandise, cer-
tifications from the suppliers and pro-
ducers of the subject merchandise that 
those persons received zero or de mini-
mis net countervailable subsidies dur-
ing the period of the investigation; and 

(iv) A certification from the govern-
ment of the affected country that the 
government did not provide the ex-
porter (or the exporter’s supplier) or 
producer with more than de minimis net 
countervailable subsidies during the 
period of investigation. 

§ 351.205 Preliminary determination. 
(a) Introduction. A preliminary deter-

mination in an antidumping or coun-
tervailing duty investigation con-
stitutes the first point at which the 
Secretary may provide a remedy if the 
Secretary preliminarily finds that 
dumping or countervailable subsidiza-
tion has occurred. The remedy (some-
times referred to as ‘‘provisional meas-
ures’’) usually takes the form of a bond-
ing requirement to ensure payment if 
antidumping or countervailing duties 
ultimately are imposed. Whether the 
Secretary’s preliminary determination 
is affirmative or negative, the inves-
tigation continues. This section con-
tains rules regarding deadlines for pre-
liminary determinations, postpone-
ment of preliminary determinations, 
notices of preliminary determinations, 
and the effects of affirmative prelimi-
nary determinations. 

(b) Deadline for preliminary determina-
tion. The deadline for a preliminary de-
termination under section 703(b) or sec-
tion 733(b) of the Act will be: 

(1) Normally not later than 140 days 
in an antidumping investigation (65 
days in a countervailing duty inves-
tigation) after the date on which the 
Secretary initiated the investigation 
(see section 703(b)(1) or section 
733(b)(1)(A) of the Act); 

(2) Not later than 190 days in an anti-
dumping investigation (130 days in a 
countervailing duty investigation) 
after the date on which the Secretary 

initiated the investigation if the Sec-
retary postpones the preliminary de-
termination at petitioner’s request or 
because the Secretary determines that 
the investigation is extraordinarily 
complicated (see section 703(c)(1) or 
section 733(c)(1) of the Act); 

(3) In a countervailing duty inves-
tigation, not later than 250 days after 
the date on which the proceeding began 
if the Secretary postpones the prelimi-
nary determination due to an upstream 
subsidy allegation (up to 310 days if the 
Secretary also postponed the prelimi-
nary determination at the request of 
the petitioner or because the Secretary 
determined that the investigation is 
extraordinarily complicated) (see sec-
tion 703(c)(1) and section 703(g)(1) of the 
Act); 

(4) Within 90 days after initiation in 
an antidumping investigation, and on 
an expedited basis in a countervailing 
duty investigation, where verification 
has been waived (see section 703(b)(3) or 
section 733(b)(2) of the Act); 

(5) In a countervailing duty inves-
tigation, on an expedited basis and 
within 65 days after the date on which 
the Secretary initiated the investiga-
tion if the sole subsidy alleged in the 
petition was the derogation of an inter-
national undertaking on official export 
credits (see section 702(b)(3) and section 
703(b)(2) of the Act); 

(6) In a countervailing duty inves-
tigation, not later than 60 days after 
the date on which the Secretary initi-
ated the investigation if the only sub-
sidy under investigation is a subsidy 
with respect to which the Secretary re-
ceived notice from the United States 
Trade Representative of a violation of 
Article 8 of the Subsidies Agreement 
(see section 703(b)(5) of the Act); and 

(7) In an antidumping investigation, 
within the deadlines set forth in sec-
tion 733(b)(1)(B) of the Act if the inves-
tigation involves short life cycle mer-
chandise (see section 733(b)(1)(B) and 
section 739 of the Act). 

(c) Contents of preliminary determina-
tion and publication of notice. A prelimi-
nary determination will include a pre-
liminary finding on critical cir-
cumstances, if appropriate, under sec-
tion 703(e)(1) or section 733(e)(1) of the 
Act (whichever is applicable). The Sec-
retary will publish in the FEDERAL 
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