§351.402

§351.402 Calculation of export price
and constructed export price; reim-
bursement of antidumping and
countervailing duties.

(a) Introduction. In order to establish
export price, constructed export price,
and normal value, the Secretary must
make certain adjustments to the price
to the unaffiliated purchaser (often
called the “starting price”) in both the
United States and foreign markets.
This regulation clarifies how the Sec-
retary will make certain of the adjust-
ments to the starting price in the
United States that are required by sec-
tion 772 of the Act.

(b) Additional adjustments to con-
structed export price. In establishing
constructed export price under section
772(d) of the Act, the Secretary will
make adjustments for expenses associ-
ated with commercial activities in the
United States that relate to the sale to
an unaffiliated purchaser, no matter
where or when paid. The Secretary will
not make an adjustment for any ex-
pense that is related solely to the sale
to an affiliated importer in the United
States, although the Secretary may
make an adjustment to normal value
for such expenses under section
773(a)(6)(C)(iii) of the Act.

(c) Special rule for merchandise with
value added after importation—(1) Mer-
chandise imported by affiliated persons.
In applying section 772(e) of the Act,
merchandise imported by and value
added by a person affiliated with the
exporter or producer includes merchan-
dise imported and value added for the
account of such an affiliated person.

(2) Estimation of value added. The Sec-
retary normally will determine that
the value added in the United States by
the affiliated person is likely to exceed
substantially the value of the subject
merchandise if the Secretary estimates
the value added to be at least 65 per-
cent of the price charged to the first
unaffiliated purchaser for the merchan-
dise as sold in the United States. The
Secretary normally will estimate the
value added based on the difference be-
tween the price charged to the first un-
affiliated purchaser for the merchan-
dise as sold in the United States and
the price paid for the subject merchan-
dise by the affiliated person. The Sec-
retary normally will base this deter-
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mination on averages of the prices and
the value added to the subject mer-
chandise.

(3) Determining dumping margins. For
purposes of determining dumping mar-
gins under paragraphs (1) and (2) of sec-
tion 772(e) of the Act, the Secretary
may use the weighted-average dumping
margins calculated on sales of iden-
tical or other subject merchandise sold
to unaffiliated persons.

(d) Special rule for determining profit.
This paragraph sets forth rules for cal-
culating profit in establishing con-
structed export price under section
772(f) of the Act.

(1) Basis for total expenses and total ac-
tual profit. In calculating total ex-
penses and total actual profit, the Sec-
retary normally will use the aggregate
of expenses and profit for all subject
merchandise sold in the United States
and all foreign like products sold in the
exporting country, including sales that
have been disregarded as being below
the cost of production. (See section
773(b) of the Act (sales at less than cost
of production).)

(2) Use of financial reports. For pur-
poses of determining profit under sec-
tion 772(d)(3) of the Act, the Secretary
may rely on any appropriate financial
reports, including public, audited fi-
nancial statements, or equivalent fi-
nancial reports, and internal financial
reports prepared in the ordinary course
of business.

(3) Voluntary reporting of costs of pro-
duction. The Secretary will not require
the reporting of costs of production
solely for purposes of determining the
amount of profit to be deducted from
the constructed export price. The Sec-
retary will base the calculation of prof-
it on costs of production if such costs
are reported voluntarily by the date es-
tablished by the Secretary, and pro-
vided that it is practicable to do so and
the costs of production are verifiable.

(e) Treatment of payments between af-
filiated persons. Where a person affili-
ated with the exporter or producer in-
curs any of the expenses deducted from
constructed export price under section
772(d) of the Act and is reimbursed for
such expenses by the exporter, pro-
ducer or other affiliate, the Secretary
normally will make an adjustment
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based on the actual cost to the affili-
ated person. If the Secretary is satis-
fied that information regarding the ac-
tual cost to the affiliated person is un-
available to the exporter or producer,
the Secretary may determine the
amount of the adjustment on any other
reasonable basis, including the amount
of the reimbursement to the affiliated
person if the Secretary is satisfied that
such amount reflects the amount usu-
ally paid in the market under consider-
ation.

(f) Reimbursement of antidumping du-
ties and countervailing duties—(1) In gen-
eral. (i) In calculating the export price
(or the constructed export price), the
Secretary will deduct the amount of
any antidumping duty or counter-
vailing duty which the exporter or pro-
ducer:

(A) Paid directly on behalf of the im-
porter; or

(B) Reimbursed to the importer.

(if) The Secretary will not deduct the
amount of any antidumping duty or
countervailing duty paid or reimbursed
if the exporter or producer granted to
the importer before initiation of the
antidumping investigation in question
a warranty of nonapplicability of anti-
dumping duties or countervailing du-
ties with respect to subject merchan-
dise which was:

(A) Sold before the date of publica-
tion of the Secretary’s order applicable
to the merchandise in question; and

(B) Exported before the date of publi-
cation of the Secretary’s final anti-
dumping determination.

(iii) Ordinarily, under paragraph
(F)()(i) of this section, the Secretary
will deduct the amount reimbursed
only once in the calculation of the ex-
port price (or constructed export
price).

(2) Certificate. The importer must file
prior to liquidation a certificate in the
following form with the appropriate
District Director of Customs:

I hereby certify that | (have) (have not) en-
tered into any agreement or understanding
for the payment or for the refunding to me,
by the manufacturer, producer, seller, or ex-
porter, of all or any part of the antidumping
duties or countervailing duties assessed upon
the following importations of (commodity)
from (country): (List entry numbers) which
have been purchased on or after (date of pub-
lication of antidumping notice suspending
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liquidation in the FEDERAL REGISTER) or pur-
chased before (same date) but exported on or
after (date of final determination of sales at
less than fair value).

(3) Presumption. The Secretary may
presume from an importer’s failure to
file the certificate required in para-
graph (f)(2) of this section that the ex-
porter or producer paid or reimbursed
the antidumping duties or counter-
vailing duties.

§351.403 Sales used in calculating nor-
mal value; transactions between af-
filiated parties.

(a) Introduction. This section clarifies
when the Secretary may use offers for
sale in determining normal value. Ad-
ditionally, this section clarifies the au-
thority of the Secretary to use sales to
or through an affiliated party as a
basis for normal value. (See section
773(a)(5) of the Act (indirect sales or of-
fers for sale).)

(b) Sales and offers for sale. In calcu-
lating normal value, the Secretary nor-
mally will consider offers for sale only
in the absence of sales and only if the
Secretary concludes that acceptance of
the offer can be reasonably expected.

(c) Sales to an affiliated party. If an ex-
porter or producer sold the foreign like
product to an affiliated party, the Sec-
retary may calculate normal value
based on that sale only if satisfied that
the price is comparable to the price at
which the exporter or producer sold the
foreign like product to a person who is
not affiliated with the seller.

(d) Sales through an affiliated party. If
an exporter or producer sold the for-
eign like product through an affiliated
party, the Secretary may calculate
normal value based on the sale by such
affiliated party. However, the Sec-
retary normally will not calculate nor-
mal value based on the sale by an af-
filiated party if sales of the foreign
like product by an exporter or producer
to affiliated parties account for less
than five percent of the total value (or
quantity) of the exporter’s or pro-
ducer’s sales of the foreign like product
in the market in question or if sales to
the affiliated party are comparable, as
defined in paragraph (c) of this section.
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