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wife receives, and uses for her support,
income from the services and the prop-
erty of the miner and, under applicable
State law, such income is community
property, all of such income is consid-
ered to be a contribution by the miner
to his wife’s support.

(e) Court order for support defined.
References to support orders in
§§410.330 (f)(1), 410.350(c), and 410.360(b)
mean any court order, judgment, or de-
cree of a court of competent jurisdic-
tion which requires regular contribu-
tions that are a material factor in the
cost of the individual’s support and
which is in effect at the applicable
time. If such contributions are required
by a court order, this condition is met
whether or not the contributions were
actually made.

(f) Written agreement defined. The
term written agreement in the phrase
substantial contributions * * * pursuant to
a written agreement (see 8§§410.351 (b) and
410.361(b)) means an agreement signed
by the miner providing for substantial
contributions by him for the individ-
ual’s support. It must be in effect at
the applicable time but it need not be
legally enforceable.

(g) One-half support defined. The term
one-half support means that the miner
made regular contributions, in cash or
in kind, to the support of a divorced
wife (see §410.351(a)), or of a surviving
divorced wife (see §410.361 (a)), at the
specified time or for the specified pe-
riod, and that the amount of such con-
tributions equaled or exceeded one-half
the total cost of such individual’s sup-
port at such time or during such pe-
riod.

(h) Totally dependent for support de-
fined. The term totally dependent on the
miner for support as used in §410.380(b),
means that such miner made regular
contributions to the support of his par-
ent, brother, or sister, as the case may
be, and that the amount of such con-
tributions at least equaled the total
cost of such individual’s support.

[37 FR 20641, Sept. 30, 1972]

Subpart D—Total Disability or
Death Due to Pneumoconiosis

AUTHORITY: Sec. 702(a)(5) of the Social Se-
curity Act (42 U.S.C. 902(a)(5)), secs. 401-426,
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83 Stat. 792, as amended, 86 Stat. 150; 30
U.S.C. 901 et. seq.

SOURCE: 37 FR 20641, Sept. 30, 1972, unless
otherwise noted.

§410.401 Scope of subpart D.

(a) General. This subpart establishes
the standards for determining whether
a coal miner is totally disabled due to
pneumoconiosis, whether he was to-
tally disabled due to pneumoconiosis at
the time of his death, or whether his
death was due to pneumoconiosis.

(b) Pneumoconiosis defined. Pneumo-
coniosis means:

(1) A chronic dust disease of the lung
arising out of employment in the Na-
tion’s coal mines, and includes coal
workers’ pneumoconiosis, anthraco-
silicosis, anthracosis, anthrosilicosis,
massive pulmonary fibrosis, progres-
sive massive fibrosis, silicosis, or sili-
cotuberculosis, arising out of such em-
ployment. For purposes of this subpart,
the term also includes the following
conditions that may be the basis for
application of the statutory presump-
tion of disability or death due to pneu-
moconiosis under the circumstances
prescribed in section 411 (c) of the Act;

(2) Any other chronic respiratory or
pulmonary impairment when the con-
ditions are met for the application of
the presumption described in
§410.414(b) or §410.454(b), and

(3) Any respirable disease when the
conditions are met for the application
of the presumption described in
§410.462. The provisions for deter-
mining that a miner is or was totally
disabled due to pneumoconiosis or its
sequelae are included in 8§8410.410
through 410.430 and in the appendix fol-
lowing this subpart D. The provisions
for determining that a miner’s death
was due to pneumoconiosis are in-
cluded in 8§410.450 through 410.462. Cer-
tain related provisions of general appli-
cation are included in §§410.470 through
410.476.

(c) Relation to the Social Security Act.
Section 402(f) of the Act, as amended,
30 U.S.C. 902(f), provides that regula-
tions defining total disability ‘‘shall
not provide more restrictive criteria
than those applicable under section
223(d) of the Social Security Act.”” Sec-
tion 413(b) of the Act, 30 U.S.C. 923(b),
also provides, in pertinent part, that in
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§410.410

‘“‘carrying out the provisions of this
part [that is, part B of title IV of the
Act], the Commissioner shall to the
maximum extent feasible (and con-
sistent with the provisions of this part)
utilize the * * * procedures he uses in
determining entitlement to disability
insurance benefits under section 223 of
the Social Security Act * * *.”’

[37 FR 20641, Sept. 30, 1972, as amended at 62
FR 38453, July 18, 1997]

§410.410 Total disability due to pneu-
moconiosis, including statutory pre-
sumption.

(a) Benefits are provided under the
Act to coal miners “who are totally
disabled due to pneumoconiosis arising
out of employment in one or more of
the Nation’s coal mines,”” and to the el-
igible survivors of miners who are de-
termined to have been totally disabled
due to pneumoconiosis at the time of
their death. (For benefits to the eligi-
ble survivors of miners whose deaths
are determined to have been due to
pneumoconiosis, see §410.450.)

(b) To establish entitlement to bene-
fits on the basis of a coal miner’s total
disability due to pneumoconiosis, a
claimant must submit the evidence
necessary to establish: (1) That he is a
coal miner, that he is totally disabled
due to pneumoconiosis, and that his
pneumoconiosis arose out of employ-
ment in the Nation’s coal mines; or (2)
that the deceased individual was a
miner, that he was totally disabled due
to pneumoconiosis at the time of his
death, and that his pneumoconiosis
arose out of employment in the Na-
tion’s coal mines.

(c) Total disability is defined in
§410.412; the basic provision on deter-
mining the existence of pneumo-
coniosis is in §410.414; and the require-
ment that the pneumoconiosis must
have arisen out of coal mine employ-
ment is in §410.416. The statutory pre-
sumptions with respect to the burden
of proving the foregoing are in
§§410.414(b), 410.416(a), and 410.418, and
the provision for determining the exist-
ence of total disability when the pre-
sumption in §410.418 does not apply is
included in §410.422.
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§410.412 “Total disability” defined.

(@) A miner shall be considered to-
tally disabled due to pneumoconiosis
if:

(1) His pneumoconiosis prevents him
from engaging in gainful work in the
immediate area of his residence requir-
ing the skills and abilities comparable
to those of any work in a mine or
mines in which he previously engaged
with some regularity and over a sub-
stantial period of time (that is, ‘““‘com-
parable and gainful work’’; see §§410.424
through 410.426); and

(2) His impairment can be expected to
result in death, or has lasted or can be
expected to last for a continuous period
of not less than 12 months.

(b) A miner shall be considered to
have been totally disabled due to pneu-
moconiosis at the time of his death, if
at the time of his death:

(1) His pneumoconiosis prevented him
from engaging in gainful work in the
immediate area of his residence requir-
ing the skills and abilities comparable
to those of any work in a mine or
mines in which he previously engaged
with some regularity and over a sub-
stantial period of time (that is, ‘““‘com-
parable and gainful work’’; see §§410.424
through 410.426); and

(2) His impairment was expected to
result in death, or it lasted or was ex-
pected to last for a continuous period
of not less than 12 months.

§410.414 Determining the existence of
pneumoconiosis, including statu-
tory presumption.

(a) General. A finding of the existence
of pneumoconiosis as defined in
§410.110(0)(1) may be made under the
provisions of §410.428 by:

(1) Chest roentgenogram (X-ray); or

(2) Biopsy; or

(3) Autopsy.

(b) Presumption relating to respiratory
or pulmonary impairment. (1) Even
though the existence of pneumo-
coniosis is not established as provided
in paragraph (a) of this section, if other
evidence demonstrates the existence of
a totally disabling chronic respiratory
or pulmonary impairment (see
§§410.412, 410.422, and 410.426), it may be
presumed, in the absence of evidence to
the contrary (see paragraph (b)(2) of
this section), that a miner is totally
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