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(2) The ALJ may grant a motion for 
a protective order if he or she finds 
that the discovery sought: 

(i) Is unduly costly or burdensome; 
(ii) Will unduly delay the proceeding; 

or 
(iii) Seeks privileged information. 
(3) The burden of showing that dis-

covery should be allowed is on the 
party seeking discovery. 

[61 FR 65469, Dec. 13, 1996]

§ 498.208 Exchange of witness lists, 
witness statements and exhibits. 

(a) At least 15 days before the hear-
ing, the parties shall exchange: 

(1) Witness lists; 
(2) Copies of prior written statements 

of proposed witnesses; and 
(3) Copies of proposed hearing exhib-

its, including copies of any written 
statements that the party intends to 
offer in lieu of live testimony in ac-
cordance with § 498.216. 

(b)(1) Failure to comply with the re-
quirements of paragraph (a) of this sec-
tion may result in the exclusion of evi-
dence or testimony upon the objection 
of the opposing party. 

(2) When an objection is entered, the 
ALJ shall determine whether good 
cause justified the failure to timely ex-
change the information listed under 
paragraph (a) of this section. If good 
cause is not found, the ALJ shall ex-
clude from the party’s case-in-chief: 

(i) The testimony of any witness 
whose name does not appear on the 
witness list; and 

(ii) Any exhibit not provided to the 
opposing party as specified in para-
graph (a) of this section. 

(3) If the ALJ finds that good cause 
exists, the ALJ shall determine wheth-
er the admission of such evidence 
would cause substantial prejudice to 
the objecting party due to the failure 
to comply with paragraph (a) of this 
section. If the ALJ finds no substantial 
prejudice, the evidence may be admit-
ted. If the ALJ finds substantial preju-
dice, the ALJ may exclude the evi-
dence, or at his or her discretion, may 
postpone the hearing for such time as 
is necessary for the objecting party to 
prepare and respond to the evidence. 

(c) Unless a party objects by the 
deadline set by the ALJ’s prehearing 
order pursuant to § 498.206 (b)(3) and (c), 

documents exchanged in accordance 
with paragraph (a) of this section will 
be deemed authentic for the purpose of 
admissibility at the hearing. 

[61 FR 65470, Dec. 13, 1996]

§ 498.209 Subpoenas for attendance at 
hearing. 

(a) A party wishing to procure the 
appearance and testimony of any indi-
vidual, whose appearance and testi-
mony are relevant and material to the 
presentation of a party’s case at a 
hearing, may make a motion request-
ing the ALJ to issue a subpoena. 

(b) A subpoena requiring the attend-
ance of an individual may also require 
the individual (whether or not the indi-
vidual is a party) to produce evidence 
at the hearing in accordance with 
§ 498.207. 

(c) A party seeking a subpoena will 
file a written motion not less than 30 
days before the date fixed for the hear-
ing, unless otherwise allowed by the 
ALJ for good cause shown. Such re-
quest will: 

(1) Specify any evidence to be pro-
duced; 

(2) Designate the witness(es); and 
(3) Describe the address and location 

with sufficient particularity to permit 
such witness(es) to be found. 

(d) Within 20 days after the written 
motion requesting issuance of a sub-
poena is served, any party may file an 
opposition or other response. 

(e) If the motion requesting issuance 
of a subpoena is granted, the party 
seeking the subpoena will serve the 
subpoena by delivery to the individual 
named, or by certified mail addressed 
to such individual at his or her last 
dwelling place or principal place of 
business. 

(f) The subpoena will specify the time 
and place at which the witness is to ap-
pear and any evidence the witness is to 
produce. 

(g) The individual to whom the sub-
poena is directed may file with the 
ALJ a motion to quash the subpoena 
within 10 days after service. 

(h) When a subpoena is served by a 
respondent on a particular individual 
or particular office of the Office of the 
Inspector General, the OIG may com-
ply by designating any of its represent-
atives to appear and testify. 
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(i) In the case of contumacy by, or re-
fusal to obey a subpoena duly served 
upon any person, the exclusive remedy 
is specified in section 205(e) of the So-
cial Security Act (42 U.S.C. 405(e)). 

[61 FR 65470, Dec. 13, 1996]

§ 498.210 Fees. 

The party requesting a subpoena will 
pay the cost of the fees and mileage of 
any witness subpoenaed in the amounts 
that would be payable to a witness in a 
proceeding in United States District 
Court. A check for witness fees and 
mileage will accompany the subpoena 
when served, except that when a sub-
poena is issued on behalf of the Inspec-
tor General, a check for witness fees 
and mileage need not accompany the 
subpoena. 

[61 FR 65470, Dec. 13, 1996]

§ 498.211 Form, filing and service of 
papers. 

(a) Form. (1) Unless the ALJ directs 
the parties to do otherwise, documents 
filed with the ALJ will include an 
original and two copies. 

(2) Every document filed in the pro-
ceeding will contain a caption setting 
forth the title of the action, the case 
number, and a designation of the plead-
ing or paper. 

(3) Every document will be signed by, 
and will contain the address and tele-
phone number of the party or the per-
son on whose behalf the document was 
filed, or his or her representative. 

(4) Documents are considered filed 
when they are mailed. 

(b) Service. A party filing a document 
with the ALJ will, at the time of filing, 
serve a copy of such document on every 
other party. Service upon any party of 
any document will be made by deliv-
ering a copy, or placing a copy of the 
document in the United States mail, 
postage prepaid and addressed, or with 
a private delivery service, to the par-
ty’s last known address. When a party 
is represented by an attorney, service 
will be made upon such attorney. Proof 
of service should accompany any docu-
ment filed with the ALJ. 

(c) Proof of service. A certificate of 
the individual serving the document by 
personal delivery or by mail, setting 

forth the manner of service, will be 
proof of service. 

[61 FR 65470, Dec. 13, 1996]

§ 498.212 Computation of time. 

(a) In computing any period of time 
under this part or in an order issued 
thereunder, the time begins with the 
day following the act, event or default, 
and includes the last day of the period 
unless it is a Saturday, Sunday or legal 
holiday observed by the Federal Gov-
ernment, in which event it includes the 
next business day. 

(b) When the period of time allowed 
is less than 7 days, intermediate Satur-
days, Sundays and legal holidays ob-
served by the Federal Government will 
be excluded from the computation. 

(c) Where a document has been served 
or issued by placing it in the mail, an 
additional 5 days will be added to the 
time permitted for any response. This 
paragraph does not apply to requests 
for hearing under § 498.202. 

[61 FR 65470, Dec. 13, 1996]

§ 498.213 Motions. 

(a) An application to the ALJ for an 
order or ruling will be by motion. Mo-
tions will: 

(1) State the relief sought, the au-
thority relied upon and the facts al-
leged; and 

(2) Be filed with the ALJ and served 
on all other parties. 

(b) Except for motions made during a 
prehearing conference or at a hearing, 
all motions will be in writing. 

(c) Within 10 days after a written mo-
tion is served, or such other time as 
may be fixed by the ALJ, any party 
may file a response to such motion. 

(d) The ALJ may not grant or deny a 
written motion before the time for fil-
ing responses has expired, except upon 
consent of the parties or following a 
hearing on the motion. 

(e) The ALJ will make a reasonable 
effort to dispose of all outstanding mo-
tions prior to the beginning of the 
hearing. 

(f) There is no right to appeal to the 
DAB any interlocutory ruling by the 
ALJ. 

[61 FR 65470, Dec. 13, 1996]
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