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notify the parties of the reason for the 
delay and will set a new deadline. 

(d) Unless an appeal or request for ex-
tension pursuant to § 498.221(a) is filed 
with the DAB, the initial decision of 
the ALJ becomes final and binding on 
the parties 30 days after the ALJ serves 
the parties with a copy of the decision. 
If service is by mail, the date of service 
will be deemed to be five days from the 
date of mailing. 

[61 FR 65472, Dec. 13, 1996]

§ 498.221 Appeal to DAB. 

(a) Any party may appeal the deci-
sion of the ALJ to the DAB by filing a 
notice of appeal with the DAB within 
30 days of the date of service of the ini-
tial decision. The DAB may extend the 
initial 30-day period for a period of 
time not to exceed 30 days if a party 
files with the DAB a request for an ex-
tension within the initial 30-day period 
and shows good cause. 

(b) If a party files a timely notice of 
appeal with the DAB, the ALJ will for-
ward the record of the proceeding to 
the DAB. 

(c) A notice of appeal will be accom-
panied by a written brief specifying ex-
ceptions to the initial decision and rea-
sons supporting the exceptions, and 
identifying which finding of fact and 
conclusions of law the party is taking 
exception to. Any party may file a 
brief in opposition to exceptions, which 
may raise any relevant issue not ad-
dressed in the exceptions, within 30 
days of receiving the notice of appeal 
and accompanying brief. The DAB may 
permit the parties to file reply briefs. 

(d) There is no right to appear per-
sonally before the DAB, or to appeal to 
the DAB any interlocutory ruling by 
the ALJ. 

(e) No party or person (except em-
ployees of the DAB) will communicate 
in any way with members of the DAB 
on any matter at issue in a case, unless 
on notice and opportunity for all par-
ties to participate. This provision does 
not prohibit a person or party from in-
quiring about the status of a case or 
asking routine questions concerning 
administrative functions or procedures. 

(f) The DAB will not consider any 
issue not raised in the parties’ briefs, 
nor any issue in the briefs that could 

have been, but was not, raised before 
the ALJ. 

(g) If any party demonstrates to the 
satisfaction of the DAB that additional 
evidence not presented at such hearing 
is relevant and material and that there 
were reasonable grounds for the failure 
to adduce such evidence at such hear-
ing, the DAB may remand the matter 
to the ALJ for consideration of such 
additional evidence. 

(h) The DAB may remand a case to 
an ALJ for further proceedings, or may 
issue a recommended decision to de-
cline review or affirm, increase, reduce, 
or reverse any penalty or assessment 
determined by the ALJ. 

(i) When the DAB reviews a case, it 
will limit its review to whether the 
ALJ’s initial decision is supported by 
substantial evidence on the whole 
record or contained error of law. 

(j) Within 60 days after the time for 
submission of briefs or, if permitted, 
reply briefs has expired, the DAB will 
issue to each party to the appeal and to 
the Commissioner a copy of the DAB’s 
recommended decision and a statement 
describing the right of any respondent 
who is found liable to seek judicial re-
view upon a final decision. 

[61 FR 65472, Dec. 13, 1996]

§ 498.222 Final decision of the Commis-
sioner. 

(a) Except with respect to any pen-
alty or assessment remanded to the 
ALJ, the DAB’s recommended decision, 
including a recommended decision to 
decline review of the initial decision, 
shall become the final decision of the 
Commissioner 60 days after the date on 
which the DAB serves the parties to 
the appeal and the Commissioner with 
a copy of the recommended decision, 
unless the Commissioner reverses or 
modifies the DAB’s recommended deci-
sion within that 60-day period. If the 
Commissioner reverses or modifies the 
DAB’s recommended decision, the 
Commissioner’s decision is final and 
binding on the parties. In either event, 
a copy of the final decision will be 
served on the parties. If service is by 
mail, the date of service will be deemed 
to be five days from the date of mail-
ing. 

(b) There shall be no right to person-
ally appear before or submit additional 
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evidence, pleadings or briefs to the 
Commissioner. 

(c)(1) Any petition for judicial review 
must be filed within 60 days after the 
parties are served with a copy of the 
final decision. If service is by mail, the 
date of service will be deemed to be 
five days from the date of mailing. 

(2) In compliance with 28 U.S.C. 
2112(a), a copy of any petition for judi-
cial review filed in any U.S. Court of 
Appeals challenging a final action of 
the Commissioner will be sent by cer-
tified mail, return receipt requested, to 
the SSA General Counsel. The petition 
copy will be time-stamped by the clerk 
of the court when the original is filed 
with the court. 

(3) If the SSA General Counsel re-
ceives two or more petitions within 10 
days after the final decision is issued, 
the General Counsel will notify the 
U.S. Judicial Panel on Multidistrict 
Litigation of any petitions that were 
received within the 10-day period. 

[61 FR 65472, Dec. 13, 1996]

§ 498.223 Stay of initial decision. 
(a) The filing of a respondent’s re-

quest for review by the DAB will auto-
matically stay the effective date of the 
ALJ’s decision. 

(b)(1) After issuance of the final deci-
sion, pending judicial review, the re-
spondent may file a request for stay of 
the effective date of any penalty or as-
sessment with the ALJ. The request 

must be accompanied by a copy of the 
notice of appeal filed with the Federal 
court. The filing of such a request will 
automatically act to stay the effective 
date of the penalty or assessment until 
such time as the ALJ rules upon the 
request. 

(2) The ALJ may not grant a respond-
ent’s request for stay of any penalty or 
assessment unless the respondent posts 
a bond or provides other adequate secu-
rity. 

(3) The ALJ will rule upon a respond-
ent’s request for stay within 10 days of 
receipt. 

[61 FR 65472, Dec. 13, 1996]

§ 498.224 Harmless error. 
No error in either the admission or 

the exclusion of evidence, and no error 
or defect in any ruling or order or in 
any act done or omitted by the ALJ or 
by any of the parties is ground for 
vacating, modifying or otherwise dis-
turbing an otherwise appropriate rul-
ing or order or act, unless refusal to 
take such action appears to the ALJ or 
the DAB to be inconsistent with sub-
stantial justice. The ALJ and the DAB 
at every stage of the proceeding will 
disregard any error or defect in the 
proceeding that does not affect the sub-
stantial rights of the parties. 

[61 FR 65472, Dec. 13, 1996]
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