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have a stairway, and a permanent, af-
fixed exterior ladder or a second stair-
way. 

(e) Sleeping and common assembly 
rooms located above the second story 
shall comply with the State and local 
fire and building codes relative to mul-
tiple story dwellings. 

(f) Fire extinguishing equipment 
shall be provided in a readily accessible 
place located not more than 100 feet 
from each housing unit. Such equip-
ment shall provide protection equal to 
a 21⁄2 gallon stored pressure or 5-gallon 
pump-type water extinguisher. 

(g) First aid facilities shall be pro-
vided and readily accessible for use at 
all time. Such facilities shall be equiv-
alent to the 16 unit first aid kit rec-
ommended by the American Red Cross, 
and provided in a ratio of 1 per 50 per-
sons. 

(h) No flammable or volatile liquids 
or materials shall be stored in or adja-
cent to rooms used for living purposes, 
except for those needed for current 
household use. 

(i) Agricultural pesticides and toxic 
chemicals shall not be stored in the 
housing area. 
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655.710 What is the procedure for filing a 
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655.1060 Non-applicability of the Equal Ac-
cess to Justice Act. 

Subpart L—What requirements must a fa-
cility meet to employ H–1C non-
immigrant workers as registered 
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655.1100 What are the purposes, procedures 
and applicability of the regulations in 
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655.1215 How are the Administrator’s inves-
tigation findings issued? 

655.1220 Who can appeal the Administrator’s 
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ALJ proceedings? 
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AUTHORITY: Section 655.0 issued under 8 
U.S.C. 1101(a)(15)(H)(i) and (ii), 1182(m) and 
(n), 1184, 1188, and 1288(c) and (d); 29 U.S.C. 49 
et seq.; sec. 3(c)(1), Pub.L. 101–238, 103 Stat. 
2099, 2102 (8 U.S.C. 1182 note); sec. 221(a), 
Pub.L. 101–649, 104 Stat. 4978, 5027 (8 U.S.C. 
1184 note); sec. 323, Pub.L. 103–206, 107 Stat. 
2149; Title IV, Pub.L. 105–277, 112 Stat. 2681; 
Pub.L. 106–95, 113 Stat. 1312 (8 U.S.C. 1182 
note); and 8 CFR 213.2(h)(4)(i). 

Section 655.00 issued under 8 U.S.C. 
1101(a)(15)(H)(ii), 1184, and 1188; 29 U.S.C. 49 et 
seq.; and 8 CFR 214.2(h)(4)(i). 

Subparts A and C issued under 8 U.S.C. 
1101(a)(150(H)(ii)(b) and 1184; 29 U.S.C. 49 et 
seq.; and 8 CFR 214.2(h)(4)(i). 

Subpart B issued under 8 U.S.C. 
1101(a)(15)(H)(ii)(a), 1184, and 1188; and 29 
U.S.C. 49 et seq. 

Subparts D and E issued under 8 U.S.C. 
1101(a)(15)(H)(i)(a), 1182(m), and 1184; 29 
U.S.C. 49 et seq.; and sec. 3(c)(1), Pub.L. 101– 
238, 103 Stat. 2099, 2103 (8 U.S.C. 1182 note). 

Subparts F and G issued under 8 U.S.C. 1184 
and 1288(c); and 29 U.S.C. 49 et seq. 

Subparts H and I issued under 8 U.S.C. 
1101(a)(15)(H)(i)(b), 1182(n), and 1184; 29 U.S.C. 
49 et seq.; sec 303(a)(8), Pub.L. 102–232, 105 
Stat. 1733, 1748 (8 U.S.C. 1182 note); and Title 
IV, Pub.L. 105–277, 112 Stat. 2681. 

Subparts J and K issued under 29 U.S.C. 49 
et seq.; and sec 221(a), Pub.L. 101–649, 104 Stat. 
4978, 5027 (8 U.S.C. 1184 note). 

Subparts L and M issued under 8 U.S.C. 
1101(a)(15)(H)(i)(c), 1182 (m) and 1184; and 29 
U.S.C. 49 et seq. 

SOURCE: 42 FR 45899, Sept. 13, 1977, unless 
otherwise noted. 

§ 655.0 Scope and purpose of part. 
(a) Subparts A, B, and C. (1) General. 

Subparts A, B, and C of this part set 
out the procedures adopted by the Sec-
retary to secure information sufficient 
to make factual determinations of: (i) 
Whether U.S. workers are available to 
perform temporary employment in the 
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United States, for which an employer 
desires to employ nonimmigrant for-
eign workers, and (ii) whether the em-
ployment of aliens for such temporary 
work will adversely affect the wages or 
working conditions of similarly em-
ployed U.S. workers. These factual de-
terminations (or a determination that 
there are not sufficient facts to make 
one or both of these determinations) 
are required to carry out the policies of 
the Immigration and Nationality Act 
(INA), that a nonimmigrant alien 
worker not be admitted to fill a par-
ticular temporary job opportunity un-
less no qualifed U.S. worker is avail-
able to fill the job opportunity, and un-
less the employment of the foreign 
worker in the job opportunity will not 
adversely affect the wages or working 
conditions of similarly employed U.S. 
workers. 

(2) The Secretary’s determinations. Be-
fore any factual determination can be 
made concerning the availability of 
U.S. workers to perform particular job 
opportunities, two steps must be 
taken. First, the minimum level of 
wages, terms, benefits, and conditions 
for the particular job opportunities, 
below which similarly employed U.S. 
workers would be adversely affected, 
must be established. (The regulations 
in this part establish such minimum 
levels for wages, terms, benefits, and 
conditions of employment.) Second, 
the wages, terms, benefits, and condi-
tions offered and afforded to the aliens 
must be compared to the established 
minimum levels. If it is concluded that 
adverse effect would result, the ulti-
mate determination of availability 
within the meaning of the INA cannot 
be made since U.S. workers cannot be 
expected to accept employment under 
conditions below the established min-
imum levels. Florida Sugar Cane 
League, Inc. v. Usery, 531 F. 2d 299 (5th 
Cir. 1976). 

Once a determination of no adverse ef-
fect has been made, the availability of 
U.S. workers can be tested only if U.S. 
workers are actively recruited through 
the offer of wages, terms, benefits, and 
conditions at least at the minimum 
level or the level offered to the aliens, 
whichever is higher. The regulations in 
this part set forth requirements for re-

cruiting U.S. workers in accordance 
with this principle. 

(3) Construction. This part and its 
subparts shall be construed to effec-
tuate the purpose of the INA that U.S. 
workers rather than aliens be em-
ployed wherever possible. Elton Or-
chards, Inc. v. Brennan, 508 F. 2d 493, 500 
(1st Cir. 1974), Flecha v. Quiros, 567 F. 2d 
1154 (1st Cir. 1977). Where temporary 
alien workers are admitted, the terms 
and conditions of their employment 
must not result in a lowering of the 
terms and conditions of domestic work-
ers similarly employed, Williams v. 
Usery, 531 F. 2d 305 (5th Cir. 1976); Flor-
ida Sugar Cane League, Inc. v. Usery, 531 
F. 2d 299 (5th Cir. 1976), and the job ben-
efits extended to any U.S. workers 
shall be at least those extended to the 
alien workers. 

(b) Subparts D and E. Subparts D and 
E of this part set forth the process by 
which health care facilities can file at-
testations with the Department of 
Labor for the purpose of employing or 
otherwise using nonimmigrant reg-
istered nurses under H–1A visas. 

(c) Subparts F and G. Subparts F and 
G of this part set forth the process by 
which employers can file attestations 
with the Department of Labor for the 
purpose of employing alien crew-
members in longshore work under D- 
visas and enforcement provisions relat-
ing thereto. 

(d) Subparts H and I of this part. Sub-
parts H and I of this part set forth the 
process by which employers can file 
with, and the requirements for obtain-
ing approval from, the Department of 
Labor of labor condition applications 
necessary for the purpose of peti-
tioning INS for H–1B visas for aliens to 
be employed in specialty occupations 
or as fashion models of distinguished 
merit and ability, and the enforcement 
provisions relating thereto. 

(e) Subparts J and K of this part. Sub-
parts J and K of this part set forth the 
process by which employers can file at-
testations with the Department of 
Labor for the purpose of employing 
nonimmigrant alien students on F- 
visas in off-campus employment and 
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enforcement provisions relating there-
to. 

[43 FR 10312, Mar. 10, 1978, as amended at 52 
FR 20507, June 1, 1987; 55 FR 50510, Dec. 6, 
1990; 56 FR 24667, May 30, 1991; 56 FR 54738, 
Oct. 22, 1991; 56 FR 56875, Nov. 6, 1991; 57 FR 
1337, Jan. 13, 1992; 57 FR 40989, Sept. 8, 1992] 

§ 655.00 Authority of the Regional Ad-
ministrator under subparts A, B, 
and C. 

Pursuant to the regulations under 
this part, temporary labor certification 
determinations under subparts A, B, 
and C of this part are ordinarily made 
by the Regional Administrator of an 
Employment and Training Administra-
tion region. The Director, however, 
may direct that certain types of appli-
cations or certain applications shall be 
handled by, and the determinations 
made by, the United States Employ-
ment Service (USES) in Washington, 
DC. In those cases the Regional Admin-
istrator will informally advise the em-
ployer or agent of the name of the offi-
cial who will make determinations 
with respect to the application. 

[43 FR 10313, Mar. 10, 1978, as amended at 52 
FR 20507, June 1, 1987; 55 FR 50510, Dec. 6, 
1990] 

Subpart A—Labor Certification 
Process for Temporary Em-
ployment in Occupations 
Other Than Agriculture, Log-
ging, or Registered Nursing in 
the United States (H–2B Work-
ers) 

§ 655.1 Scope and purpose of subpart 
A. 

This subpart sets forth the proce-
dures governing the labor certification 
process for the temporary employment 
of nonimmigrant aliens in the United 
States in occupations other than agri-
culture, logging, or registered nursing. 

[55 FR 50510, Dec. 6, 1990] 

§ 655.2 Applications. 

Application forms for certification of 
temporary employment of non-
immigrant aliens may be obtained 
from and should be filed in duplicate 
with the local office of the State em-

ployment service serving the area of 
proposed employment. 

(Approved by the Office of Management and 
Budget under control number 1205–0015) 

(Pub. L. No. 96–511) 

[33 FR 7570, May 22, 1968, as amended at 49 
FR 18295, Apr. 30, 1984. Redesignated and 
amended at 55 FR 50510, Dec. 6, 1990] 

§ 655.3 Determinations. 

(a) When received, applications for 
certification shall be forwarded by the 
local office of the State employment 
service to the appropriate Regional Ad-
ministrator, Employment and Training 
Administration, who will issue them if 
he or she finds that qualified persons in 
the United States are not available and 
that the terms of employment will not 
adversely affect the wages and working 
conditions of workers in the United 
States similarly employed. 

(b) In making this finding, such mat-
ter as the employer’s attempts to re-
cruit workers and the appropriateness 
of the wages and working conditions 
offered, will be considered. The policies 
of the United States Employment Serv-
ice set forth in part 652 of this chapter 
and subparts B and C of this part shall 
be followed in making the findings. 

(c) In any case in which the Regional 
Administrator, Employment and 
Training Administration, determines 
after examination of all the pertinent 
facts before him or her that certifi-
cation should not be issued, he or she 
shall promptly so notify the employer 
requesting the certification. Such noti-
fication shall contain a statement of 
the reasons on which the refusal to 
issue a certification is based. 

(d) The certification or notice of de-
nial thereof is to be used by the em-
ployer to support its visa petition, filed 
with the District Director of the Immi-
gration and Naturalization Service. 

[33 FR 7570, May 22, 1968, as amended at 43 
FR 10311, Mar. 10, 1978. Redesignated and 
amended at 55 FR 50510, Dec. 6, 1990] 

§ 655.4 Territory of Guam. 

Subpart A of this part does not apply 
to temporary employment in the Terri-
tory of Guam, and the Department of 
Labor does not certify to the Immigra-
tion and Naturalization Service (INS) 
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