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same or comparable occupations and 
crops, and shall be reviewed by the RA 
for their appropriateness. The RA may 
require the employer to submit docu-
mentation to substantiate the appro-
priateness of the qualification specified 
in the job offer; and shall consider in-
formation offered by and may consult 
with representatives of the U.S. De-
partment of Agriculture. 

(d) Positive recruitment plan. The em-
ployer shall submit in writing, as a 
part of the application, the employer’s 
plan for conducting independent, posi-
tive recruitment of U.S. workers as re-
quired by §§ 655.103 and 655.105(a) of this 
part. Such a plan shall include a de-
scription of recruitment efforts (if any) 
made prior to the actual submittal of 
the application. The plan shall describe 
how the employer will engage in posi-
tive recruitment of U.S. workers to an 
extent (with respect to both effort and 
location(s)) no less than that of non-H– 
2A agricultural employers of com-
parable or smaller size in the area of 
employment. When it is the prevailing 
practice in the area of employment and 
for the occupation for non-H–2A agri-
cultural employers to secure U.S. 
workers through farm labor contrac-
tors and to compensate farm labor con-
tractors with an override for their 
services, the employer shall describe 
how it will make the same level of ef-
fort as non-H–2A agricultural employ-
ers and provide an override which is no 
less than that being provided by non- 
H–2A agricultural employers. 

§ 655.103 Assurances. 
As part of the temporary alien agri-

cultural labor certification applica-
tion, the employer shall include in the 
job offer a statement agreeing to abide 
by the conditions of this subpart. By so 
doing, the employer makes each of the 
following assurances: 

(a) Labor disputes. The specific job op-
portunity for which the employer is re-
questing H–2A certification is not va-
cant because the former occupant is on 
strike or being locked out in the course 
of a labor dispute. 

(b) Employment-related laws. During 
the period for which the temporary 
alien agricultural labor certification is 
granted, the employer shall comply 
with applicable federal, State, and 

local employment-related laws and reg-
ulations, including employment-re-
lated health and safety laws. 

(c) Rejections and terminations of U.S. 
workers. No U.S. worker will be re-
jected for or terminated from employ-
ment for other than a lawful job-re-
lated reason, and notification of all re-
jections or terminations shall be made 
to the local office. 

(d) Recruitment of U.S. workers. The 
employer shall independently engage 
in positive recruitment until the for-
eign workers have departed for the em-
ployer’s place of employment and shall 
cooperate with the ES System in the 
active recruitment of U.S. workers by: 

(1) Assisting the ES System to pre-
pare local, intrastate, and interstate 
job orders using the information sup-
plied on the employer’s job offer; 

(2) Placing advertisements (in a lan-
guage other than English, where the 
RA determines appropriate) for the job 
opportunities in newspapers of general 
circulation and/or on the radio, as re-
quired by the RA: 

(i) Each such advertisement shall de-
scribe the nature and anticipated dura-
tion of the job opportunity; offer at 
least the adverse effect wage rate; give 
the 3⁄4 guarantee; state that work tools, 
supplies and equipment will be pro-
vided by the employer; state that hous-
ing will also be provided, and that 
transportation and subsistence ex-
penses to the worksite will be provided 
or paid by the employer upon comple-
tion of 50% of the work contract, or 
earlier, if appropriate; and 

(ii) Each such advertisement shall di-
rect interested workers to apply for the 
job opportunity at a local employment 
service office in their area; 

(3) Cooperating with the ES System 
and independently contacting farm 
labor contractors, migrant workers and 
other potential workers in other areas 
of the State and/or Nation by letter 
and/or telephone; and 

(4) Cooperating with the ES System 
in contacting schools, business and 
labor organizations, fraternal and vet-
erans’ organizations, and nonprofit or-
ganizations and public agencies such as 
sponsors of programs under the Job 
Training Partnership Act throughout 
the area of intended employment and 
in other potential labor supply areas in 
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order to enlist them in helping to find 
U.S. workers. 

(e) Fifty-percent rule. From the time 
the foreign workers depart for the em-
ployer’s place of employment, the em-
ployer, except as provided for by 
§ 655.106(e)(1) of this part, shall provide 
employment to any qualified, eligible 
U.S. worker who applies to the em-
ployer until 50% of the period of the 
work contract, under which the foreign 
worker who is in the job was hired, has 
elapsed. In addition, the employer shall 
offer to provide housing and the other 
benefits, wages, and working condi-
tions required by § 655.102 of this part 
to any such U.S. worker and shall not 
treat less favorably than H–2A workers 
any U.S. worker referred or transferred 
pursuant to this assurance. 

(f) Other recruitment. The employer 
shall perform the other specific re-
cruitment and reporting activities 
specified in the notice from the RA re-
quired by § 655.105(a) of this part, and 
shall engage in positive recruitment of 
U.S. workers to an extent (with respect 
to both effort and location) no less 
than that of non-H–2A agricultural em-
ployers of comparable or smaller size 
in the area of employment. When it is 
the prevailing practice in the area of 
employment and for the occupation for 
non-H–2A agricultural employers to se-
cure U.S. workers through farm labor 
contractors and to compensate farm 
labor contractors with an override for 
their services, the employer shall make 
the same level of effort as non-H–2A ag-
ricultural employers and shall provide 
an override which is no less than that 
being provided by non-H–2A agricul-
tural employers. Where the employer 
has centralized cooking and eating fa-
cilities designed to feed workers, the 
employer shall not be required to pro-
vide meals through an override. The 
employer shall not be required to pro-
vide for housing through an override. 

(g) Retaliation prohibited. The em-
ployer shall not intimidate, threaten, 
restrain, coerce, blacklist, discharge, 
or in any manner discriminate against, 
and shall not cause any person to in-
timidate, threaten, restrain, coerce, 
blacklist, discharge, or in any manner 
discriminate against, any person who 
has with just cause: 

(1) Filed a complaint under or related 
to § 216 of the INA (8 U.S.C. 1186), or 
this subpart or any other DOL regula-
tion promulgated pursuant to § 216 of 
the INA; 

(2) Instituted or caused to be insti-
tuted any proceeding under or related 
to § 216 of the INA, or this subpart or 
any other DOL regulation promulgated 
pursuant to § 216 of the INA (8 U.S.C. 
1186); 

(3) Testified or is about to testify in 
any proceeding under or related to § 216 
of the INA (8 U.S.C. 1186), or this sub-
part or any other DOL regulation pro-
mulgated pursuant to § 216 of the INA; 

(4) Consulted with an employee of a 
legal assistance program or an attor-
ney on matters related to § 216 of the 
INA (8 U.S.C. 1186), or this subpart or 
any other DOL regulation promulgated 
pursuant to § 216 of the INA; or 

(5) Exercised or asserted on behalf of 
himself/herself or others any right or 
protection afforded by § 216 of the INA 
(8 U.S.C. 1186), or this subpart or any 
other DOL regulation promulgated pur-
suant to § 216 of the INA. 

(h) Fees. The application shall in-
clude the assurance that fees will be 
paid in a timely manner, as follows: 

(1) Amount. The fee for each employer 
receiving a temporary alien agricul-
tural labor certification is $100 plus $10 
for each job opportunity for H–2A 
workers certified, provided that the fee 
for an employer for each temporary 
alien agricultural labor certification 
received shall be no greater than $1,000. 
In the case of a joint employer associa-
tion receiving a temporary alien agri-
cultural labor certification, the fee for 
each employer-member receiving a 
temporary alien agricultural labor cer-
tification shall be $100 plus $10 for each 
job opportunity for H–2A workers cer-
tified, provided that the fee for an em-
ployer for each temporary alien agri-
cultural labor certification received 
shall be no greater than $1,000. The 
joint employer association will not be 
charged a separate fee. Fees shall be 
paid by a check or money order made 
payable to ‘‘Department of Labor’’, and 
are nonrefundable. In the case of em-
ployers of H–2A workers which are 
members of a joint employer associa-
tion applying on their behalf, the ag-
gregate fees for all employers of H–2A 

VerDate May<21>2004 13:00 Jul 02, 2004 Jkt 203063 PO 00000 Frm 00476 Fmt 8010 Sfmt 8010 Y:\SGML\203063T.XXX 203063T



477 

Employment and Training Administration, Labor § 655.104 

workers under the application may be 
paid by one check or money order. 

(2) Timeliness. Fees received by the 
RA within 30 calendar days after the 
date of the temporary alien agricul-
tural labor certification determination 
are timely. 

[52 FR 20507, June 1, 1987, as amended by 55 
FR 29358, July 19, 1990] 

§ 655.104 Determinations based on ac-
ceptability of H–2A applications. 

(a) Local office activities. The local of-
fice, using the job offer portion of the 
H–2A application, shall promptly pre-
pare a local job order and shall begin to 
recruit U.S. workers in the area of in-
tended employment. The RA should no-
tify the State or local office by tele-
phone no later than seven calendar 
days after the application was received 
by the RA if the application has been 
accepted for consideration. Upon re-
ceiving such notice or seven calendar 
days after the application is received 
by the local office, whichever is earlier, 
the local office shall promptly prepare 
an agricultural clearance order which 
will permit the recruitment of U.S. 
workers by the Employment Service 
System on an intrastate and interstate 
basis. 

(b) Regional office activities. The RA, 
upon receipt of the H–2A application, 
shall promptly review the application 
to determine whether it is acceptable 
for consideration under the timeliness 
and adverse effect criteria of §§ 655.101– 
655.103 of this part. If the RA deter-
mines that the application does not 
meet the requirements of §§ 655.101– 
655.103, the RA shall not accept the ap-
plication for consideration on the 
grounds that the availability of U.S. 
workers cannot be adequately tested 
because the benefits, wages and work-
ing conditions do not meet the adverse 
effect criteria; however, if the RA de-
termines that the application is not 
timely in accordance with § 655.101 of 
this part and that neither the first- 
year employer provisions of 
§ 655.101(c)(5) nor the emergency provi-
sions of § 655.101(f) apply, the RA may 
determine not to accept the applica-
tion for consideration because there is 
not sufficient time to test the avail-
ability of U.S. workers. 

(c) Rejected applications. If the appli-
cation is not accepted for consider-
ation, the RA shall notify the appli-
cant in writing (by means normally as-
suring next-day delivery) within seven 
calendar days of the date the applica-
tion was received by the RA with a 
copy to the local office. The notice 
shall: 

(1) State all the reasons the applica-
tion is not accepted for consideration, 
citing the relevant regulatory stand-
ards; 

(2) Offer the applicant an opportunity 
for the resubmission within five cal-
endar days of a modified application, 
stating the modifications needed in 
order for the RA to accept the applica-
tion for consideration; 

(3) Offer the applicant an opportunity 
to request an expedited administrative 
review of or a de novo administrative 
hearing before an administrative law 
judge of the nonacceptance; the notice 
shall state that in order to obtain such 
a review or hearing, the employer, 
within seven calendar days of the date 
of the notice, shall file by facsimile 
(fax), telegram, or other means nor-
mally assuring next day delivery a 
written request to the Chief Adminis-
trative Law Judge of the Department 
of Labor (giving the address) and si-
multaneously serve a copy on the RA; 
the notice shall also state that the em-
ployer may submit any legal argu-
ments which the employer believes will 
rebut the basis of the RA’s action; and 

(4) State that if the employer does 
not request an expedited administra-
tive-judicial review or a de novo hear-
ing before an administrative law judge 
within the seven calendar days no fur-
ther consideration of the employer’s 
application for temporary alien agri-
cultural labor certification will be 
made by any DOL official. 

(d) Appeal procedures. If the employer 
timely requests an expedited adminis-
trative review or de novo hearing before 
an administrative law judge pursuant 
to paragraph (c)(3) of this section, the 
procedures at § 655.112 of this part shall 
be followed. 

(e) Required modifications. If the appli-
cation is not accepted for consideration 
by the RA, but the RA’s written notifi-
cation to the applicant is not timely as 
required by § 655.101 of this part, the 
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