§123.24

§123.24 Shipments by U.S. Postal Serv-
ice.

(a) The export of any defense hard-
ware using a license or exemption in
this subchapter by the U.S. Postal
Service must be filed with the Bureau
of Customs and Border Protection
using the Automated Export System
(AES) and the license must be filed
with the Bureau of Customs and Border
Protection before any hardware is ac-
tually sent abroad by mail. The ex-
porter must certify the defense hard-
ware being exported in accordance with
this subchapter by clearly marking on
the package ‘““This export is subject to
the controls of the ITAR, 22 CFR (iden-
tify section for an exemption) or (state
license number) and the export has
been electronically filed with the Bu-
reau of Customs and Border Protection
using the Automated Export System
(AES).”

(b) The export of any technical data
using a license in this subchapter by
the U.S. Postal Service must be noti-
fied electronically directly to the Di-
rectorate of Defense Trade Controls
(DDTC). The exporter, using either a li-
cense or exemption, must certify, by
clearly marking on the package, ‘““This
export is subject to the controls of the
ITAR, 22 CFR (identify section for an
exemption) or (state license number).”
For those exports using a license, the
exporter must also state ‘“The export
has been electronically notified di-
rectly to DDTC.” The license must be
returned to DDTC upon completion of
the use of the license (see §123.22(c)).

[68 FR 61102, Oct. 27, 2003]

§123.25 Amendments to licenses.

(a) The Office of Defense Trade Con-
trols may approve an amendment to a
license for permanent export, tem-
porary export and temporary import of
unclassified defense articles. A sug-
gested format is available from the Of-
fice of Defense Trade Controls.

(b) The following types of amend-
ments to a license that will be consid-
ered: Addition of U.S. freight forwarder
or U.S. consignor; change due to an ob-
vious typographical error; change in
source of commodity; and change of
foreign intermediate consignee if that
party is only transporting the equip-
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ment and will not process (e.g., inte-
grate, modify) the equipment. For
changes in U.S. dollar value see §123.23.

(c) The following types of amend-
ments to a license will not be approved:
Additional quantity, changes in com-
modity, country of ultimate destina-
tion, end-use or end-user, foreign con-
signee and/or extension of duration.
The foreign intermediate consignee
may only be amended if that party is
acting as freight forwarder and the ex-
port does not involve technical data. A
new license is required for these
changes. Any new license submission
must reflect only the unshipped bal-
ance of quantity and dollar value.

§123.26 Recordkeeping
for exemptions.

requirement

When an exemption is claimed for the
export of unclassified technical data,
the exporter must maintain a record of
each such export. The business record
should include the following informa-
tion: A description of the unclassified
technical data, the name of the recipi-
ent end-user, the date and time of the
export, and the method of trans-
mission.

§123.27 Special licensing regime for
export to U.S. allies of commercial
communications satellite compo-
nents, systems, parts, accessories,
attachments and associated tech-
nical data.

(a) U.S. persons engaged in the busi-
ness of exporting specifically designed
or modified components, systems,
parts, accessories, attachments, associ-
ated equipment and certain associated
technical data for commercial commu-
nications satellites, and who are so
registered with the Office of Defense
Trade Controls pursuant to part 122 of
this subchapter, may submit license
applications for multiple permanent
and temporary exports and temporary
imports of such articles for expeditious
consideration without meeting the doc-
umentary requirements of §123.1(c)(4)
and (5) concerning purchase orders, let-
ters of intent, contracts and non-trans-
fer and end use certificates, or the doc-
umentary requirements of §123.9, con-
cerning approval of re-exports or re-
transfers, when all of the following re-
guirements are met:
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Depariment of State

(1) The proposed exports or re-exports
concern exclusively one or more coun-
tries of the North Atlantic Treaty Or-
ganization (Belgium, Canada, Czech
Republic, Denmark, France, Germany,
Greece, Hungary, Iceland, Italy, Lux-

embourg, The Netherlands, Norway,
Poland, Portugal, Spain, Turkey,
United Kingdom, and the United

States) and/or one or more countries
which have been designated in accord-
ance with section 517 of the Foreign
Assistance Act of 1961 as a major non-
NATO ally (and as defined further in
section 644(q) of that Act) for purposes
of that Act and the Arms Export Con-
trol Act (Argentina, Australia, Bah-
rain, Egypt, Israel, Japan, Jordan, New
Zealand and the Republic of Korea).

(2) The proposed exports concern ex-
clusively one or more foreign persons
(e.g., companies or governments) lo-
cated within the territories of the
countries identified in paragraph (a)(1)
of this section, and one or more com-
mercial communications satellite pro-
grams included within a list of such
persons and programs approved by the
U.S. Government for purposes of this
section, as signified in a list of such
persons and programs that will be pub-
licly available through the Internet
Website of the Office of Defense Trade
Controls and by other means.

(3) The articles are not major defense
equipment sold under a contract in the
amount of $14,000,000 or more or de-
fense articles or defense services sold
under a contract in the amount of
$50,000,000 or more (for which purpose,
as is customary, exporters may not
split contracts or purchase orders).
Items meeting these statutory thresh-
olds must be submitted on a separate
license application to permit the re-
quired notification to Congress pursu-
ant to section 36(c) of the Arms Export
Control Act.

(4) The articles are not detailed de-
sign, development, manufacturing or
production data and do not involve the
manufacture abroad of significant mili-
tary equipment.

(5) The U.S. exporter reports com-
plete shipment information to the Of-
fice of Defense Trade Controls within
15 days of shipment in accordance with
section 1302 of the Foreign Relations
Authorization Act for Fiscal Years 2000

§123.27

and 2001, and at that time meets the
documentary requirements of
§123.1(c)(4) and (5), the documentary re-
quirements of §123.9 in the case of re-
exports or re-transfers, and, other doc-
umentary requirements that may be
imposed as a condition of a license
(e.g., parts control plans for MTCR-
controlled items). The shipment infor-
mation reported must include a de-
scription of the item and quantity,
value, port of exit and end user and
country of destination of the item.

(6) At any time in which an item ex-
ported pursuant to this section is pro-
posed for re-transfer outside of the ap-
proved territory, programs or persons
(e.g., such as in the case of an item in-
cluded in a satellite for launch beyond
the approved territory), the detailed
requirements of §123.9 apply with re-
gard to obtaining the prior written
consent of the Office of Defense Trade
Controls.

(b) The re-export or re-transfer of the
articles authorized for export (includ-
ing to specified re-export destinations)
in accordance with this section do not
require the separate prior written ap-
proval of the Office of Defense Trade
Controls provided all of the require-
ments in paragraph (a) of this section
are met.

(c) The Office of Defense Trade Con-
trols will consider, on a case-by-case
basis, requests to include additional
foreign companies and satellite pro-
grams within the geographic coverage
of a license application submitted pur-
suant to this section from countries
not otherwise covered, who are mem-
bers of the European Space Agency or
the European Union. In no case, how-
ever, can the provisions of this section
apply or be relied upon by U.S. export-
ers in the case of countries who are
subject to the mandatory requirements
of section 1514 of the Strom Thurmond
National Defense Authorization Act for
Fiscal Year 1999, concerning national
security controls on satellite export li-
censing.

(d) Registered U.S. exporters may re-
quest at the time of a license applica-
tion submitted pursuant to this section
that additional foreign persons or com-
munications satellite programs be
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added to the lists referred to in para-
graph (a)(2) of this section, which addi-
tions, if approved, will be included
within the publicly available lists of
authorized recipients and programs.

[65 FR 34091, May 26, 2000, as amended at 67
FR 58988, Sept. 19, 2002]

PART  124—AGREEMENTS,
SHORE = PROCUREMENT
OTHER DEFENSE SERVICES

OFF-
AND

Sec.

124.1 Manufacturing license agreements and
technical assistance agreements.

124.2 Exemptions for training and military
service.

124.3 Exports of technical data in further-
ance of an agreement.

124.4 Deposit of signed agreements with the
Office of Defense Trade Controls.

124.5 Proposed agreements that are not con-
cluded.

124.6 Termination of manufacturing license

agreements and technical assistance
agreements.
124.7 Information required in all manufac-

turing license agreements and technical
assistance agreements.

124.8 Clauses required both in manufac-
turing license agreements and technical
assistance agreements.

124.9 Additional clauses required only in
manufacturing license agreements.

124.10 Nontransfer and use assurances.

124.11 Certification to Congress for agree-
ments.
124.12 Required

transmittal.

124.13 Procurement by United States per-
sons in foreign countries (offshore pro-
curement).

124.14 Exports to warehouses or distribution
points outside the United States.

124.15 Special Export Controls for Defense
Articles and Defense Services Controlled
under Category XV: Space Systems and
Space Launches.

AUTHORITY: Sec. 2, 38, and 71, Pub. L. 90-
629, 90 Stat. 744 (22 U.S.C. 2752, 2778, 2797);
E.O. 11958, 42 FR 4311, 3 CFR 1977 Comp. p. 79;
22 U.S.C. 2658; Pub. L. 105-261.

SOURCE: 58 FR 39305, July 22, 1993, unless
otherwise noted.

information in letters of

§124.1 Manufacturing license agree-
ments and technical assistance
agreements.

(a) The approval of the Office of De-
fense Trade Controls must be obtained
before the defense services described in
§120.9(a) of this subchapter may be fur-
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nished. In order to obtain such ap-
proval, the U.S. person must submit a
proposed agreement to the Office of De-
fense Trade Controls. Such agreements
are generally characterized as either
Manufacturing license agreements,
technical assistance agreements, dis-
tribution agreements or off-shore pro-
curement agreements, and may not
enter into force without the prior writ-
ten approval of the Office of Defense
Trade Controls. Once approved, the de-
fense services described in the agree-
ments may generally be provided with-
out further licensing in accordance
with §§124.3 and 125.4(b)(2) of this sub-
chapter. The requirements of this sec-
tion apply whether or not technical
data is to be disclosed or used in the
performance of the defense services de-
scribed in §120.9(a) of this subchapter
(e.g., all the information relied upon by
the U.S. person in performing the de-
fense service is in the public domain or
is otherwise exempt from the licensing
requirements of this subchapter pursu-
ant to §125.4 of this subchapter). This
requirement also applies to the train-
ing of any foreign military forces, reg-
ular and irregular, in the use of defense
articles. Technical assistance agree-
ments must be submitted in such cases.
In exceptional cases, The Office of De-
fense Trade Controls, upon written re-
quest, will consider approving the pro-
vision of defense services described in
§120.9(a) of this subchapter by granting
a license under part 125 of this sub-
chapter. Also, see §126.8 of this sub-
chapter for the requirements for prior
approval of proposals relating to sig-
nificant military equipment.

(b) Classified Articles. Copies of ap-
proved agreements involving the re-
lease of classified defense articles will
be forwarded by the Office of Defense
Trade Controls to the Defense Inves-
tigative Service of the Department of
Defense.

(c) Amendments. Changes to the scope
of approved agreements, including
modifications, upgrades, or extensions
must be submitted for approval. The
amendments may not enter into force
until approved by the Office of Defense
Trade Controls.
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