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the Administrative Law Judge may 
dismiss the charges on her or his own 
motion or on a motion of the respond-
ent. If the respondent fails to respond 
with reasonable diligence to the re-
quests for discovery by the Office of 
Defense Trade Controls or the Adminis-
trative Law Judge, on her or his own 
motion or motion of the Office of De-
fense Trade Controls, and upon such 
notice to the respondent as the Admin-
istrative Law Judge may direct, may 
strike respondent’s answer and declare 
the respondent in default, or make any 
other ruling which the Administrative 
Law Judge deems necessary and just 
under the circumstances. If a third 
party fails to respond to the request for 
information, the Administrative Law 
Judge shall consider whether the evi-
dence sought is necessary to a fair 
hearing, and if it is so necessary that a 
fair hearing may not be held without 
it, the Administrative Law Judge shall 
dismiss the charges. 

[61 FR 48832, Sept. 17, 1996]

§ 128.7 Prehearing conference. 

(a)(1) The Administrative Law Judge 
may, upon his own motion or upon mo-
tion of any party, request the parties 
or their counsel to a prehearing con-
ference to consider: 

(i) Simplification of issues; 
(ii) The necessity of desirability of 

amendments to pleadings; 
(iii) Obtaining stipulations of fact 

and of documents to avoid unnecessary 
proof; or 

(iv) Such other matter as may expe-
dite the disposition of the proceeding. 

(2) The Administrative Law Judge 
will prepare a summary of the action 
agreed upon or taken at the con-
ference, and will incorporate therein 
any written stipulations or agreements 
made by the parties. 

(3) The conference proceedings may 
be recorded magnetically or taken by a 
reporter and transcribed, and filed with 
the Administrative Law Judge. 

(b) If a conference is impracticable , 
the Administrative Law Judge may re-
quest the parties to correspond with 
the person to achieve the purposes of a 
conference. The Administrative Law 
Judge shall prepare a summary of ac-

tion taken as in the case of a con-
ference. 

[61 FR 48832, Sept. 17, 1996]

§ 128.8 Hearings. 
(a) A respondent who had not filed a 

timely written answer is not entitled 
to a hearing, and the case may be con-
sidered by the Administrative Law 
Judge as provided in § 128.4(a). If any 
answer is filed, but no oral hearing de-
manded, the Administrative Law Judge 
may proceed to consider the case upon 
the written pleadings and evidence 
available. The Administrative Law 
Judge may provide for the making of 
the record in such manner as the Ad-
ministrative Law Judge deems appro-
priate. If respondent answers and de-
mands an oral hearing, the Administra-
tive Law Judge, upon due notice, shall 
set the case for hearing, unless a re-
spondent has raised in his answer no 
issues of material fact to be deter-
mined. If respondent fails to appear at 
a scheduled hearing, the hearing never-
theless may proceed in respondent’s ab-
sence. The respondent’s failure to ap-
pear will not affect the validity of the 
hearing or any proceedings or action 
thereafter. 

(b) The Administrative Law Judge 
may administer oaths and affirma-
tions. Respondent may be represented 
by counsel. Unless otherwise agreed by 
the parties and the Administrative 
Law Judge the proceeding will be 
taken by a reporter or by magnetic re-
cording, transcribed, and filed with the 
Administrative Law Judge. Respondent 
may examine the transcript and may 
obtain a copy upon payment of proper 
costs. 

[61 FR 48833, Sept. 17, 1996]

§ 128.9 Proceedings before and report 
of Administrative Law Judge. 

(a) The Administrative Law Judge 
may conform any part of the pro-
ceedings before him or her to the Fed-
eral Rules of Civil Procedure. The 
record may be made available in any 
other administrative or other pro-
ceeding involving the same respondent. 

(b) The Administrative Law Judge, 
after considering the record, will pre-
pare a written report. The report will 
include findings of fact, findings of law, 

VerDate jul<14>2003 08:27 Apr 24, 2004 Jkt 203073 PO 00000 Frm 00508 Fmt 8010 Sfmt 8010 Y:\SGML\203073T.XXX 203073T



509

Department of State § 128.13 

a finding whether a law or regulation 
has been violated, and the Administra-
tive Law Judge’s recommendations. It 
shall be transmitted to the Assistant 
Secretary for Political-Military Af-
fairs, Department of State. 

[61 FR 48833, Sept. 17, 1996]

§ 128.10 Disposition of proceedings. 
Where the evidence is not sufficient 

to support the charges, the Director, 
Office of Defense Trade Controls or the 
Administrative Law Judge will dismiss 
the charges. Where the Administrative 
Law Judge finds that a violation has 
been committed, the Administrative 
Law Judge’s recommendation shall be 
advisory only. The Assistant Secretary 
for Political-Military Affairs will re-
view the record, consider the report of 
the Administrative Law Judge, and 
make an appropriate disposition of the 
case. The Director may issue an order 
debarring the respondent from partici-
pating in the export of defense articles 
or technical data or the furnishing of 
defense services as provided in § 127.7 of 
this subchapter, impose a civil penalty 
as provided in § 127.10 of this sub-
chapter or take such action as the Ad-
ministrative Law Judge deems appro-
priate. Any debarment order will be ef-
fective for the period of time specified 
therein and may contain such addi-
tional terms and conditions as are 
deemed appropriate. A copy of the 
order together with a copy of the Ad-
ministrative Law Judge’s report will be 
served upon the respondent. 

[61 FR 48833, Sept. 17, 1996]

§ 128.11 Consent agreements. 
(a) The Office of Defense Trade Con-

trols and the respondent may, by 
agreement, submit to the Administra-
tive Law Judge a proposal for the 
issuance of a consent order. The Ad-
ministrative Law Judge will review the 
facts of the case and the proposal and 
may conduct conferences with the par-
ties and may require the presentation 
of evidence in the case. If the Adminis-
trative Law Judge does not approve the 
proposal, the Administrative Law 
Judge will notify the parties and the 
case will proceed as though no consent 
proposal had been made. If the proposal 
is approved, the Administrative Law 

Judge will report the facts of the case 
along with recommendations to the As-
sistant Secretary for Political-Military 
Affairs. If the Assistant Secretary for 
Political-Military Affairs does not ap-
prove the proposal, the case will pro-
ceed as though no consent proposal had 
been made. If the Assistant Secretary 
for Political-Military Affairs approves 
the proposal, an appropriate order may 
be issued. 

(b) Cases may also be settled prior to 
service of a charging letter. In such an 
event, a proposed charging letter shall 
be prepared, and a consent agreement 
and order shall be submitted for the ap-
proval and signature of the Assistant 
Secretary for Political-Military Af-
fairs, and no action by the Administra-
tive Law Judge shall be required. Cases 
which are settled may not be reopened 
or appealed. 

[61 FR 48833, Sept. 17, 1996]

§ 128.12 Rehearings. 

The Administrative Law Judge may 
grant a rehearing or reopen a pro-
ceeding at any time for the purpose of 
hearing any relevant and material evi-
dence which was not known or obtain-
able at the time of the original hear-
ing. A report for rehearing or reopen-
ing must contain a summary of such 
evidence, and must explain the reasons 
why it could not have been presented 
at the original hearing. The Adminis-
trative Law Judge will inform the par-
ties of any further hearing, and will 
conduct such hearing and submit a re-
port and recommendations in the same 
manner as provided for the original 
proceeding (Described in § 128.10). 

[61 FR 48833, Sept. 17, 1996]

§ 128.13 Appeals. 

(a) Filing of appeals. An appeal must 
be in writing, and be addressed to and 
filed with the Under Secretary of State 
for Arms Control and International Se-
curity Affairs, Department of State, 
Washington, DC 20520. An appeal from 
a final order denying export privileges 
or imposing civil penalties must be 
filed within 30 days after receipt of a 
copy of the order. If the Under Sec-
retary cannot for any reason act on the 
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