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[60 FR 10499, Feb. 27, 1995, as amended at 62 
FR 614, Jan. 6, 1997; 65 FR 20904, Apr. 19, 2000; 
66 FR 32742, June 18, 2001; 66 FR 38154, July 
23, 2001; 67 FR 55320, Aug. 29, 2002; 67 FR 70839, 
Nov. 27, 2002]

§ 42.12 Rules of chargeability. 
(a) Applicability. An immigrant shall 

be charged to the numerical limitation 
for the foreign state or dependent area 
of birth, unless the case falls within 
one of the exceptions to the general 
rule of chargeability provided by INA 
202(b) and paragraphs (b) through (e) of 
this section to prevent the separation 
of families or the alien is classifiable 
under: 

(1) INA 201(b); 
(2) INA 101(a)(27) (A) or (B); 
(3) Section 112 of Public Law 101–649; 
(4) Section 124 of Public Law 101–649; 
(5) Section 132 of Public Law 101–649; 
(6) Section 134 of Public Law 101–649; 

or 
(7) Section 584(b)(1) as contained in 

section 101(e) of Public Law 100–202. 
(b) Exception for child. If necessary to 

prevent the separation of a child from 
the alien parent or parents, an immi-
grant child, including a child born in a 
dependent area, may be charged to the 
same foreign state to which a parent is 
chargeable if the child is accom-
panying or following to join the parent, 
in accordance with INA 202(b)(1). 

(c) Exception for spouse. If necessary 
to prevent the separation of husband 
and wife, an immigrant spouse, includ-
ing a spouse born in a dependent area, 
may be charged to a foreign state to 
which a spouse is chargeable if accom-
panying or following to join the spouse, 
in accordance with INA 202(b)(2). 

(d) Exception for alien born in the 
United States. An immigrant who was 
born in the United States shall be 
charged to the foreign state of which 
the immigrant is a citizen or subject. If 
not a citizen or subject of any country, 
the alien shall be charged to the for-
eign state of last residence as deter-
mined by the consular officer, in ac-
cordance with INA 202(b)(3). 

(e) Exception for alien born in foreign 
state in which neither parent was born or 
had residence at time of alien’s birth. An 
alien who was born in a foreign state, 
as defined in § 40.1, in which neither 
parent was born, and in which neither 
parent had a residence at the time of 

the applicant’s birth, may be charged 
to the foreign state of either parent as 
provided in INA 202(b)(4). The parents 
of such an alien are not considered as 
having acquired a residence within the 
meaning of INA 202(b)(4), if, at the time 
of the alien’s birth within the foreign 
state, the parents were visiting tempo-
rarily or were stationed there in con-
nection with the business or profession 
and under orders or instructions of an 
employer, principal, or superior au-
thority foreign to such foreign state. 

[52 FR 42613, Nov. 5, 1987, as amended at 56 
FR 49681, Oct. 1, 1991]

Subpart C—Immigrants Not Sub-
ject to Numerical Limitations 
of INA 201 and 202

SOURCE: 56 FR 49676, Oct. 1, 1991, unless 
otherwise noted.

§ 42.21 Immediate relatives. 
(a) Entitlement to status. An alien who 

is a spouse or child of a United States 
citizen, or a parent of a U.S. citizen at 
least 21 years of age, shall be classified 
as an immediate relative under INA 
201(b) if the consular officer has re-
ceived from INS an approved Petition 
to Classify Status of Alien Relative for 
Issuance of an Immigrant Visa, filed on 
the alien’s behalf by the U.S. citizen 
and approved in accordance with INA 
204, and the officer is satisfied that the 
alien has the relationship claimed in 
the petition. An immediate relative 
shall be documented as such unless the 
U.S. citizen refuses to file the required 
petition, or unless the immediate rel-
ative is also a special immigrant under 
INA 101(a)(27) (A) or (B) and not subject 
to any numerical limitation. 

(b) Spouse of a deceased U.S. citizen. 
The spouse of a deceased U.S. citizen, 
and each child of the spouse, will be en-
titled to immediate relative status 
after the date of the citizen’s death 
provided the spouse or child meets the 
criteria of INA 201(b)(2)(A)(i) or of sec-
tion 423(a)(1) of Public Law 107–56 (USA 
Patriot Act) and the Consular Officer 
has received an approved petition from 
the INS which accords such status, or 
official notification of such approval, 
and the Consular Officer is satisfied 
that the alien meets those criteria. 
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