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race, color, religion, sex, national ori-
gin, age, or handicap. If any provisions 
of State laws, specifications, regula-
tions, or policies may operate in any 
manner contrary to Federal require-
ments, including title VI of the Civil 
Rights Act of 1964, to prevent submis-
sion of a bid, or prohibit consideration 
of a bid submitted by any responsible 
bidder appropriately qualified in ac-
cordance with § 635.110, such provisions 
shall not be applicable to Federal-aid 
projects. Where such nonapplicable 
provisions exist, notices of advertising, 
specifications, special provisions or 
other governing documents shall in-
clude a positive statement to advise 
prospective bidders of those provisions 
that are not applicable. 

(e) No public agency shall be per-
mitted to bid in competition or to 
enter into subcontracts with private 
contractors. 

(f) The STD shall include a noncollu-
sion provision substantially as follows 
in the bidding documents: 

Each bidder shall file a statement executed 
by, or on behalf of the person, firm, associa-
tion, or corporation submitting the bid certi-
fying that such person, firm, association, or 
corporation has not, either directly or indi-
rectly, entered into any agreement, partici-
pated in any collusion, or otherwise taken 
any action, in restraint of free competitive 
bidding in connection with the submitted 
bid. Failure to submit the executed state-
ment as part of the bidding documents will 
make the bid nonresponsive and not eligible 
for award consideration. 

(1) The required form for the state-
ment will be provided by the State to 
each prospective bidder. 

(2) The statement shall either be in 
the form of an affidavit executed and 
sworn to by the bidder before a person 
who is authorized by the laws of the 
State to administer oaths or in the 
form of an unsworn declaration exe-
cuted under penalty of perjury of the 
laws of the United States. 

(g) The STD shall include the lob-
bying certification requirement pursu-
ant to 49 CFR part 20 and the require-
ments of 49 CFR part 29 regarding sus-
pension and debarment certification in 
the bidding documents. 

(h) The STD shall clearly identify in 
the bidding documents those require-
ments which the bidder must assure 
are complied with to make the bid re-

sponsive. Failure to comply with these 
identified bidding requirements shall 
make the bid nonresponsive and not el-
igible for award consideration. 

(i) In the case of a design-build 
project, the following requirements 
apply: 

(1) The FHWA Division Administra-
tor’s approval of the Request for Pro-
posals document will constitute the 
FHWA’s project authorization and the 
FHWA’s approval of the STD’s request 
to release the document. This approval 
will carry the same significance as 
plan, specification and estimate ap-
proval on a design-bid-build Federal- 
aid project. 

(2) The STD may decide the appro-
priate solicitation schedule for all de-
sign-build requests. This includes all 
project advertising, the release of the 
Request for Qualifications document, 
the release of the Request for Pro-
posals document and all deadlines for 
the receipt of qualification statements 
and proposals. Typical advertising peri-
ods range from six to ten weeks and 
can be longer for large, complicated 
projects. 

(3) The STD must obtain the ap-
proval of the Division Administrator 
prior to issuing addenda which result 
in major changes to the Request for 
Proposals document. Minor addenda 
need not receive prior approval but 
may be identified by the STD at the 
time of or prior to requesting the 
FHWA’s concurrence in award. The 
STD must provide assurance that all 
offerors have received all issued ad-
denda. 

[56 FR 37004, Aug. 2, 1991, as amended at 67 
FR 75925, Dec. 10, 2002] 

§ 635.113 Bid opening and bid tabula-
tions. 

(a) All bids received in accordance 
with the terms of the advertisement 
shall be publicly opened and announced 
either item by item or by total 
amount. If any bid received is not read 
aloud, the name of the bidder and the 
reason for not reading the bid aloud 
shall be publicly announced at the let-
ting. Negotiation with contractors, 
during the period following the opening 
of bids and before the award of the con-
tract shall not be permitted. 
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(b) The STD shall prepare and for-
ward tabulations of bids to the Divi-
sion Administrator. These tabulations 
shall be certified by a responsible STD 
official and shall show: 

(1) Bid item details for at least the 
low three acceptable bids and 

(2) The total amounts of all other ac-
ceptable bids. 

(c) In the case of a design-build 
project, the following requirements 
apply: 

(1) All proposals received must be 
opened and reviewed in accordance 
with the terms of the solicitation. The 
STD must use its own procedures for 
the following: 

(i) The process of handling proposals 
and information; 

(ii) The review and evaluation of pro-
posals; 

(iii) The submission, modification, 
revision and withdrawal of proposals; 
and 

(iv) The announcement of the suc-
cessful offeror. 

(2) The STD must submit a post- 
award tabulation of proposal prices to 
the FHWA Division Administrator. The 
tabulation of price proposal informa-
tion may include detailed pricing infor-
mation when available or lump sum 
price information if itemized prices are 
not used. 

[56 FR 37004, Aug. 2, 1991, as amended at 67 
FR 75925, Dec. 10, 2002] 

§ 635.114 Award of contract and con-
currence in award. 

(a) Federal-aid contracts shall be 
awarded only on the basis of the lowest 
responsive bid submitted by a bidder 
meeting the criteria of responsibility 
as may have been established by the 
STD in accordance with § 635.110. 
Award shall be within the time estab-
lished by the STD and subject to the 
prior concurrence of the Division Ad-
ministrator. 

(b) The STD shall formally request 
concurrence by the Division Adminis-
trator in the award of all Federal-aid 
contracts. Concurrence in award by the 
Division Administrator is a pre-
requisite to Federal participation in 
construction costs and is considered as 
authority to proceed with construc-
tion, unless specifically stated other-
wise. Concurrence in award shall be 

formally approved and shall only be 
given after receipt and review of the 
tabulation of bids. 

(c) Following the opening of bids, the 
STD shall examine the unit bid prices 
of the apparent low bid for reasonable 
conformance with the engineer’s esti-
mated prices. A bid with extreme vari-
ations from the engineer’s estimate, or 
where obvious unbalancing of unit 
prices has occurred, shall be thor-
oughly evaluated. 

(d) Where obvious unbalanced bid 
items exist, the STD’s decision to 
award or reject a bid shall be supported 
by written justification. A bid found to 
be mathematically unbalanced, but not 
found to be materially unbalanced, 
may be awarded. 

(e) When a low bid is determined to 
be both mathematically and materially 
unbalanced, the Division Adminis-
trator will take appropriate steps to 
protect the Federal interest. This ac-
tion may be concurrence in a STD deci-
sion not to award the contract. If, how-
ever, the STD decides to proceed with 
the award and requests FHWA concur-
rence, the Division Administrator’s ac-
tion may range from nonconcurrence 
to concurrence with contingency condi-
tions limiting Federal participation. 

(f) If the STD determines that the 
lowest bid is not responsive or the bid-
der is not responsible, it shall so notify 
and obtain the Division Administra-
tor’s concurrence before making an 
award to the next lowest bidder. 

(g) If the STD rejects or declines to 
read or consider a low bid on the 
grounds that it is not responsive be-
cause of noncompliance with a require-
ment which was not clearly identified 
in the bidding documents, it shall sub-
mit justification for its action. If such 
justification is not considered by the 
Division Administrator to be suffi-
cient, concurrence will not be given to 
award to another bidder on the con-
tract at the same letting. 

(h) Any proposal by the STD to reject 
all bids received for a Federal-aid con-
tract shall be submitted to the Divi-
sion Administrator for concurrence, ac-
companied by adequate justification. 

(i) In the event the low bidder se-
lected by the STD for contract award 
forfeits the bid guarantee, the STD 
may dispose of the amounts of such 
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