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be completed in accordance with the
approved plans and specifications in-
cluded therein. No further FHWA ap-
proval or concurrence action will
therefore be needed in connection with
any defaulted Federal-aid contract
awarded by a surety. Under this proce-
dure, the construction amount eligible
for Federal participation on the project
should not exceed the amount rep-
resenting what the cost would have
been if the construction had been com-
pleted as contemplated by the plans
and specifications under the original
contract.

§635.126 Record of materials, supplies,
and labor.

(a) The provisions in this section are
required to facilitate FHWA's efforts to
compile data on Federal-aid contracts
for the establishment of highway con-
struction usage factors.

(b) On all Federal-aid construction
contracts of $1 million or more for
projects on the National Highway Sys-
tem, the STD shall require the con-
tractor:

(1) To become familiar with the list
of specific materials and supplies in-
cluding labor-hour and gross earning
items contained in Form FHWA-47,
“Statement of Materials and Labor
Used by Contractors on Highway Con-
struction Involving Federal Funds,”
prior to the commencement of work
under this contract;

(2) To maintain a record of the total
cost of all materials and supplies pur-
chased for and incorporated in the
work, and also of the quantities of
those specific materials and supplies
listed on Form FHWA-47, and in the
units shown; and

(3) To furnish, upon the completion
of the contract, to the STD on Form
FHWA-47 both the data required in
paragraph (b)(2) of this section relative
to materials and supplies and a final
labor summary for all contract work
indicating the total hours worked and
the gross earnings.

(c) Upon receipt from the contractor,
the STD shall review the Form FHWA-
47 for reasonableness and promptly
transmit the form to the Division Ad-
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ministrator in accordance with the in-
structions printed in the form.

[56 FR 37004, Aug. 2, 1991, as amended at 62
FR 6873, Feb. 14, 1997]

§635.127 Agreement provisions re-
garding overruns in contract time.

(a) Each State transportation depart-
ment (STD) shall establish specific lig-
uidated damages rates applicable to
projects in that State. The rates may
be project-specific or may be in the
form of a table or schedule developed
for a range of project costs and/or
project types. These rates shall, as a
minimum, be established to cover the
estimated average daily construction
engineering (CE) costs associated with
the type of work encountered on the
project. The amounts shall be assessed
by means of deductions, for each cal-
endar day or workday overrun in con-
tract time, from payments otherwise
due to the contractor for performance
in accordance with the contract terms.

(b) The rates established shall be sub-
ject to FHWA approval either on a
project-by-project basis, in the case of
project-specific rates, or on a periodic
basis after initial approval where a
rate table or schedule is used. In the
latter case, the STD shall periodically
review its cost data to ascertain if the
rate table/schedule closely approxi-
mates, at a minimum, the actual aver-
age daily CE costs associated with the
type and size of the projects in the
State. Where rate schedules or other
means are already included in the STD
specifications or standard special pro-
visions, verification by the STD that
the amounts are adequate shall be sub-
mitted to the FHWA for review and ap-
proval. After initial approval by the
FHWA of the rates, the STD shall re-
view the rates at least every 2 years
and provide updated rates, when nec-
essary, for FHWA approval. If updated
rates are not warranted, justification
of this fact is to be sent to the FHWA
for review and acceptance.

(c) The STD may, with FHWA con-
currence, include additional amounts
as liguidated damages in each contract
to cover other anticipated costs of
project related delays or inconven-
iences to the STD or the public. Costs
resulting from winter shutdowns, re-
taining detours for an extended time,
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additional demurrage, or similar costs
as well as road user delay costs may be
included.

(d) In addition to the liquidated dam-
ages provisions, the STD may also in-
clude incentive/disincentive for early
completion provisions in the contract.
The incentive/disincentive amounts
shall be shown separately from the lig-
uidated damages amounts.

(e) Where there has been an overrun
in contract time, the following prin-
ciples shall apply in determining the
cost of a project that is eligible for
Federal-aid reimbursement:

(1) A proportional share, as used in
this section, is the ratio of the final
contract construction costs eligible for
Federal participation to the final total
contract construction costs of the
project.

(2) Where CE costs are claimed as a
participating item based upon actual
expenses incurred or where CE costs
are not claimed as a participating
item, and where the liquidated dam-
ages rates cover only CE expenses, the
total CE costs for the project shall be
reduced by the assessed liquidated
damages amounts prior to figuring any
Federal pro rata share payable. If the
amount of liquidated damages assessed
is more than the actual CE totals for
the project, a proportional share of the
excess shall be deducted from the fed-
erally participating contract construc-
tion cost before determining the final
Federal share.

(3) Where the STD is being reim-
bursed for CE costs on the basis of an
approved percentage of the partici-
pating construction cost, the total con-
tract construction amount that would
be eligible for Federal participation
shall be reduced by a proportional
share of the total liquidated damages
amounts assessed on the project.

(4) Where liguidated damages include
extra anticipated non-CE costs due to
contractor caused delays, the amount
assessed shall be used to pay for the ac-
tual non-CE expenses incurred by the
STD, and, if a Federal participating
item(s) is involved, to reduce the Fed-
eral share payable for that item(s). If
the amount assessed is more than the
actual expenses incurred by the STD, a
proportional share of the excess shall
be deducted from the federally partici-
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pating contract construction cost of
the project before the Federal share is
figured.

(f) When provisions for incentive/dis-
incentive for early completion are used
in the contract, a proportion of the in-
creased project costs due to any incen-
tive payments to the contractor shall
be added to the federally participating
contract construction cost before cal-
culating the Federal share. When the
disincentive provision is applicable, a
proportion of the amount assessed the
contractor shall be deducted from the
federally participating contract con-
struction cost before the Federal share
calculation. Proportions are to be cal-
culated in the same manner as set
forth in paragraph (e)(1) of this section.

[52 FR 31390, Aug. 20, 1987. Redesignated at 62
FR 6872, Feb. 14, 1997]

Subpart B—Force Account
Construction

§635.201 Purpose.

The purpose of this subpart is to pre-
scribe procedures in accordance with 23
U.S.C. 112(b) for a State transportation
department to request approval that
highway construction work be per-
formed by some method other than
contract awarded by competitive bid-
ding.

[48 FR 22912, May 23, 1983]

§635.202 Applicability.

This subpart applies to all Federal-
aid and other highway construction
projects financed in whole or in part
with Federal funds and to be con-
structed by a State transportation de-
partment or a subdivision thereof in
pursuant of agreements between any
other State transportation department
and the Federal Highway Administra-
tion (FHWA).

[69 FR 7119, Feb. 13, 2004]

§635.203 Definitions.

The following definitions shall apply
for the purpose of this subpart:

(a) A State transportation department
is that department, commission, board,
or official of any State charged by its
laws with the responsibility for high-
way construction. The term State
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