Federal Highway Administration, DOT

approval notification to the design-
builder for such changes.

[40 FR 17251, Apr. 18, 1975; 40 FR 36319, Aug.
20, 1975, as amended at 47 FR 47239, Oct. 25,
1982; 49 FR 28550, July 13, 1984; 50 FR 34093,
Aug. 23, 1985; 52 FR 32669, Aug. 28, 1987; 52 FR
45173, Nov. 25, 1987; 53 FR 1921, Jan. 25, 1988;
54 FR 47075, Nov. 9, 1989; 67 FR 75926, Dec. 10,
2002]

Subpart D—General Material
Requirements

SOURCE: 41 FR 36204, Aug. 27, 1976, unless
otherwise noted.

§635.401 Purpose.

The purpose of this subpart is to pre-
scribe requirements and procedures re-
lating to product and material selec-
tion and use on Federal-aid highway
projects.

§635.403 Definitions.

As used in this subpart, the following
terms have the meanings indicated:

(@) FHWA Division Administrator
means the chief Federal Highway Ad-
ministration (FHWA) official assigned
to conduct business in a particular
State;

(b) Material means any tangible sub-
stance incorporated into a Federal-aid
highway project;

(c) PS&E means plans, specifications,
and estimates;

(d) Special provisions means additions
and revisions to the standard and sup-
plemental specifications applicable to
an individual project;

(e) Standard specifications means a
compilation in book form of specifica-
tions approved for general application
and repetitive use;

(f) State has the meaning set forth in
23 U.S.C. 101;

(g) State transportation department
means that department, commission,
board, or official of any State charged
by its laws with the responsibility for
highway construction;

(h) Supplemental specifications means
approved additions and revisions to the
standard specifications.

§635.405 Applicability.

The requirements and procedures
prescribed in this subpart apply to all

§635.407

contracts relating to Federal-aid high-
way projects.

[69 FR 7119, Feb. 13, 2004]

§635.407 Use of materials made avail-
able by a public agency.

(a) Contracts for highway projects
shall require the contractor to furnish
all materials to be incorporated in the
work and shall permit the contractor
to select the sources from which the
materials are to be obtained. Exception
to this requirement may be made when
there is a definite finding by the State
transportation department and con-
curred in by the FHWA Division Ad-
ministrator, that it is in the public in-
terest to require the contractor to use
material furnished by the State trans-
portation department or from sources
designated by the State transportation
department. In cases such as this, the
FHWA does not expect mutual sharing
of costs unless the State transpor-
tation department receives a related
credit from another agency or political
subdivision of the State. Where such a
credit does accrue to the State trans-
portation department, it shall be ap-
plied to the Federal-aid project in-
volved. The designation of a mandatory
material source may be permitted
based on environmental considerations,
provided the environment would be
substantially enhanced without exces-
sive cost. Otherwise, if a State trans-
portation department proposal to des-
ignate a material source for mandatory
use would result in higher project
costs, Federal-aid funds shall not par-
ticipate in the increase even if the des-
ignation would conserve other public
funds.

(b) The provisions of paragraph (a) of
this section will not preclude the des-
ignation in the plans and specifications
of sources of local natural materials,
such as borrow aggregates, that have
been investigated by the State trans-
portation department and found to
contain materials meeting specifica-
tion requirements. The use of mate-
rials from such designated sources
shall not be mandatory unless there is
a finding of public interest as stated in
paragraph (a) of this section.

(c) Federal funds may participate in
the cost of specifications materials
made available by a public agency
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