Federal Highway Administration, DOT

areas in which the Clean Air Act con-
formity determination has lapsed, ac-
quiring agencies must coordinate with
Federal Highway Administration for
special instructions prior to initiating
new projects or continuing activity on
existing projects. At the time of proc-
essing an environmental document, a
State may request reimbursement of
costs incurred for early acquisition,
provided conditions prescribed in 23
U.S.C. 108(c) and 23 CFR 710.501, are
satisfied.

§710.307 Project agreement.

As a condition of Federal-aid, the
STD shall obtain FHWA authorization
in writing or electronically before pro-
ceeding with any real property acquisi-
tions, including hardship acquisition
and protective buying (see 23 CFR
710.503). The STD must prepare a
project agreement in accordance with
23 CFR part 630, subpart C. The agree-
ment shall be based on an acceptable
estimate for the cost of acquisition. On
projects where the initial project
agreement was executed after June 9,
1998, a State may request credit toward
the non-Federal share, for early acqui-
sitions, donations, or other contribu-
tions applied to the project provided
conditions in 23 U.S.C. 323 and 23 CFR
710.501, are satisfied.

§710.309 Acquisition.

The process of acquiring real prop-
erty includes appraisal, appraisal re-
view, establishing just compensation,
negotiations, administrative and legal
settlements, and condemnation. The
State shall conduct acquisition and re-
lated relocation activities in accord-
ance with 49 CFR part 24.

§710.311 Construction advertising.

The State must manage real property
acquired for a project until it is re-
quired for construction. Clearance of
improvements can be scheduled during
the acquisition phase of the project
using sale/removal agreements, sepa-
rate demolition contracts, or be in-
cluded as a work item in the construc-
tion contract. On Interstate projects,
prior to advertising for construction,
the State shall develop ROW avail-
ability statements and certifications
related to project acquisitions as re-

§710.313

quired by 23 CFR 635.309. For non-Inter-
state projects, the oversight agreement
must specify responsibility for the re-
view and approval of the ROW avail-
ability statements and certifications.
Generally, for non-NHS projects, the
State has full responsibility for deter-
mining that right-of-way is available
for construction.

§710.313 Design-build projects.

(@) In the case of a design-build
project, right-of-way must be acquired
and cleared in accordance with the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
of 1970, as amended, and STD right-of-
way procedures. The STD shall submit
a right-of-way certification in accord-
ance with 23 CFR 635.309(p) when re-
questing FHWA'’s authorization. If the
right-of-way services are included in
the Request for Proposal document,
the STD shall ensure that right-of-way
is available prior to the start of phys-
ical construction on individual prop-
erties.

(b) The decision to advance a right-
of-way segment to the construction
stage shall not impair the safety or in
anyway be coercive in the context of 49
CFR  24.102(h) with respect to
unacquired or occupied properties on
the same or adjacent segments of
project right-of-way.

(c) Certain right-of-way acquisition
and clearance services may be incor-
porated into the design-build contract
if allowed under State law. The con-
tract may include language that pro-
vides that construction will not com-
mence until all property is acquired
and relocations have been completed;
or, the construction could be phased or
segmented to allow right-of-way activi-
ties to be completed on individual
properties or a group of properties,
thereby allowing certification in a
manner satisfactory to the STD for
each phase or segment.

(d) If the STD elects to include right-
of-way services in the design-build con-
tract, the following provisions must be
addressed in the request for proposals
document:

(1)(i) The design-builder must submit
written acquisition and relocation pro-
cedures to the STD for approval prior
to commencing right-of-way activities.
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These procedures should contain a
prioritized appraisal, acquisition, and
relocation strategy as well as check
points for STD approval, such as ap-
proval of just compensation, replace-
ment housing payment calculations,
replacement housing payment and
moving cost claims, appraisals, admin-
istrative and stipulated settlements
that exceed determined thresholds
based on a risk management analysis,
etc. STD’s which have an FHWA ap-
proved procedures manual, in accord-
ance with 23 CFR 710.201(c), may com-
ply with this section by requiring the
design-builder to execute a certifi-
cation in its proposal that it has re-
ceived the approved right-of-way man-
ual and will comply with the proce-
dures.

(ii) The written relocation plan must
provide reasonable time frames for the
orderly relocation of residents and
businesses on the project as provided at
49 CFR 24.205. It should be understood
that these time frames will be based on
best estimates of the time it will take
to acquire the right-of-way and relo-
cate families in accordance with cer-
tain legal requirements and time
frames which may not be violated. Ac-
cordingly, the time frames estimated
for right-of-way acquisition will not be
compressed in the event other nec-
essary actions preceding right-of-way
acquisition miss their assigned due
dates.

(2)(i) The design-builder must estab-
lish a project tracking system and
quality control system. This system
must show the appraisal, acquisition
and relocation status of all parcels.

(ii) The quality control system may
be administered by an independent con-
sultant with the necessary expertise in
appraisal, acquisition and relocation
policies and procedures, who can make
periodic reviews and reports to the de-
sign-builder and the STD.

(3) The STD may consider the estab-
lishment of a hold off zone around all
occupied properties to ensure compli-
ance with right-of-way procedures
prior to starting construction activi-
ties in affected areas. The limits of this
zone should be established by the STD
prior to the design-builder entering on
the property. There should be no con-
struction related activity within the

23 CFR Ch. | (4-1-04 Edition)

hold off zone until the property is va-
cated. The design-builder must have
written notification of vacancy from
the right-of-way quality control con-
sultant or STD prior to entering the
hold off zone.

(4) Adequate access shall be provided
to all occupied properties to insure
emergency and personal vehicle access.

(5) Utility service must be available
to all occupied properties at all times
prior to and until relocation is com-
pleted.

(6) Open burning should not occur
within 305 meters (1,000 feet) of an oc-
cupied dwelling.

(7) The STD will provide a right-of-
way project manager who will serve as
the first point of contact for all right-
of-way issues.

(e) If the STD elects to perform all
right-of-way services relating to the
design-build contract, the provisions in
§710.311 will apply. The STD will notify
potential offerors of the status of all
right-of-way issues in the request for
proposal document.

[67 FR 75935, Dec. 10, 2002]

Subpart D—Real Property
Management

§710.401 General.

This subpart describes the acquiring
agency’s responsibilities to control the
use of real property required for a
project in which Federal funds partici-
pated in any phase of the project. Prior
to allowing any change in access con-
trol or other use or occupancy of ac-
quired property along the Interstate,
the STD shall secure an approval from
the FHWA for such change or use. The
STD shall specify in the State’s ROW
operations manual, procedures for the
rental, leasing, maintenance, and dis-
posal of real property acquired with
title 23 of the United States Code
funds. The State shall assure that local
agencies follow the State’s approved
procedures, or the local agencies own
procedures if approved for use by the
STD.

§710.403 Management.

(a) The STD must assure that all real
property within the boundaries of a
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