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(vii) Proximity impacts will be miti-
gated to a condition equivalent to, or 
better than, that which would occur 
under a no-build scenario; 

(viii) Change in accessibility will not 
substantially diminish the utilization 
of the section 4(f) resource; or 

(ix) Vibration levels from project 
construction activities are mitigated, 
through advance planning and moni-
toring of the activities, to levels that 
do not cause a substantial impairment 
of the section 4(f) resource. 

(6) When a constructive use deter-
mination is made, it will be based, to 
the extent it reasonably can, upon the 
following: 

(i) Identification of the current ac-
tivities, features, or attributes of a re-
source qualified for protection under 
section 4(f) and which may be sensitive 
to proximity impacts; 

(ii) An analysis of the proximity im-
pacts of the proposed project on the 
section 4(f) resource. If any of the prox-
imity impacts will be mitigated, only 
the net impact need be considered in 
this analysis. The analysis should also 
describe and consider the impacts 
which could reasonably be expected if 
the proposed project were not imple-
mented, since such impacts should not 
be attributed to the proposed project; 

(iii) Consultation, on the above iden-
tification and analysis, with the Fed-
eral, State, or local officials having ju-
risdiction over the park, recreation 
area, refuge, or historic site. 

(7) A temporary occupancy of land is 
so minimal that it does not constitute 
a use within the meaning of section 4(f) 
when the following conditions are sat-
isfied: 

(i) Duration must be temporary, i.e., 
less than the time needed for construc-
tion of the project, and there should be 
no change in ownership of the land; 

(ii) Scope of the work must be minor, 
i.e., both the nature and the magnitude 
of the changes to the section 4(f) re-
source are minimal; 

(iii) There are no anticipated perma-
nent adverse physical impacts, nor will 
there be interference with the activi-
ties or purposes of the resource, on ei-
ther a temporary or permanent basis; 

(iv) The land being used must be fully 
restored, i.e., the resource must be re-
turned to a condition which is at least 

as good as that which existed prior to 
the project; and 

(v) There must be documented agree-
ment of the appropriate Federal, State, 
or local officials having jurisdiction 
over the resource regarding the above 
conditions. 

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 
5, 1988, as amended at 56 FR 13279, Apr. 1, 
1991; 57 FR 12411, Apr. 10, 1992] 

§ 771.137 International actions. 
(a) The requirements of this part 

apply to: 
(1) Administration actions signifi-

cantly affecting the environment of a 
foreign nation not participating in the 
action or not otherwise involved in the 
action. 

(2) Administration actions outside 
the U.S., its territories, and posses-
sions which significantly affect natural 
resources of global importance des-
ignated for protection by the President 
or by international agreement. 

(b) If communication with a foreign 
government concerning environmental 
studies or documentation is antici-
pated, the Administration shall coordi-
nate such communication with the De-
partment of State through the Office of 
the Secretary of Transportation. 
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§ 772.1 Purpose. 
To provide procedures for noise stud-

ies and noise abatement measures to 
help protect the public health and wel-
fare, to supply noise abatement cri-
teria, and to establish requirements for 
information to be given to local offi-
cials for use in the planning and design 
of highways approved pursuant to title 
23 U.S.C. 

§ 772.3 Noise standards. 
The highway traffic noise prediction 

requirements, noise analyses, noise 
abatement criteria, and requirements 
for informing local officials in this reg-
ulation constitute the noise standards 
mandated by 23 U.S.C. 109(i). All high-
way projects which are developed in 
conformance with this regulation shall 
be deemed to be in conformance with 
the Federal Highway Administration 
(FHWA) noise standards. 

§ 772.5 Definitions. 
(a) Design year. The future year used 

to estimate the probable traffic volume 
for which a highway is designed. A 
time, 10 to 20 years, from the start of 
construction is usually used. 

(b) Existing noise levels. The noise, re-
sulting from the natural and mechan-
ical sources and human activity, con-
sidered to be usually present in a par-
ticular area. 

(c) L10. The sound level that is ex-
ceeded 10 percent of the time (the 90th 
percentile) for the period under consid-
eration. 

(d) L10(h). The hourly value of L10. 
(e) Leq—the equivalent steady-state 

sound level which in a stated period of 
time contains the same acoustic en-
ergy as the time-varying sound level 
during the same time period. 

(f) Leq(h). The hourly value of Leq. 
(g) Traffic noise impacts. Impacts 

which occur when the predicted traffic 
noise levels approach or exceed the 
noise abatement criteria (Table 1), or 
when the predicted traffic noise levels 
substantially exceed the existing noise 
levels. 

(h) Type I projects. A proposed Federal 
or Federal-aid highway project for the 
construction of a highway on new loca-
tion or the physical alteration of an ex-
isting highway which significantly 
changes either the horizonal or vertical 

alignment or increases the number of 
through-traffic lanes. 

(i) Type II projects. A proposed Fed-
eral or Federal-aid highway project for 
noise abatement on an existing high-
way. 

§ 772.7 Applicability. 

(a) Type I projects. This regulation ap-
plies to all Type I projects unless it is 
specifically indicated that a section ap-
plies only to Type II projects. 

(b) Type II projects. The development 
and implementation of Type II projects 
are not mandatory requirements of 23 
U.S.C. 109(i) and are, therefore, not re-
quired by this regulation. When Type II 
projects are proposed for Federal-aid 
highway participation at the option of 
the highway agency, the provisions of 
§§ 772.9(c), 772.13, and 772.19 of this regu-
lation shall apply. 

§ 772.9 Analysis of traffic noise im-
pacts and abatement measures. 

(a) The highway agency shall deter-
mine and analyze expected traffic noise 
impacts and alternative noise abate-
ment measures to mitigate these im-
pacts, giving weight to the benefits and 
cost of abatement, and to the overall 
social, economic and environmental ef-
fects. 

(b) The traffic noise analysis shall in-
clude the following for each alternative 
under detailed study: 

(1) Identification of existing activi-
ties, developed lands, and undeveloped 
lands for which development is 
planned, designed and programmed, 
which may be affected by noise from 
the highway; 

(2) Prediction of traffic noise levels; 
(3) Determination of existing noise 

levels; 
(4) Determination of traffic noise im-

pacts; and 
(5) Examination and evaluation of al-

ternative noise abatement measures 
for reducing or eliminating the noise 
impacts. 

(c) Highway agencies proposing to 
use Federal-aid highway funds for Type 
II projects shall perform a noise anal-
ysis of sufficient scope to provide infor-
mation needed to make the determina-
tion required by § 772.13(a) of this chap-
ter. 
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