§146.21

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(2) The other characteristics must be
measured or approximated in order for
the normal operation of the program or
activity to continue, or to achieve any
statutory objective of the program or
activity; and

(3) The other characteristics can be
reasonably measured or approximated
by the use of age; and

(4) The other characteristics are im-
practical to measure directly on an in-
dividual basis.

(c) Exceptions for reasonable factors
other than age. A recipient is permitted
to take action otherwise prohibited by
paragraph (a) of this section if the ac-
tion is based on a factor other than
age, even though that action may have
a disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or the achieve-
ment of a statutory objective.

(d) Burden of proof. The burden of
proving that an age distinction or
other action falls within an exception
described in paragraph (b) or (c) of this
section is on the recipient of Federal
financial assistance.

(e) For the purposes of paragraphs (b)
and (c), normal operation means the op-
eration of a program or activity with-
out significant changes that would im-
pair its ability to meet its statutory
objectives. Statutory objectives means
any purpose of a program or activity
expressly stated in any Federal, State,
or local statute adopted by an elected,
general purpose legislative body.

(f) Notwithstanding paragraph (b) of
this section, if a recipient operating a
program provides special benefits to
the elderly or to children, such use of
age distinctions shall be presumed to
be necessary to the normal operation
of the program.

Subpart C—Duties of HUD
Recipients

§146.21 General responsibilities.

Each recipient has primary responsi-
bility to ensure that its programs and
activities that receive Federal finan-
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cial assistance from HUD comply with
the provisions of the Act, the govern-
ment-wide regulation, and this part,
and shall take steps to eliminate viola-
tions of the Act. A recipient also has
responsibility to maintain records, pro-
vide information, and to afford HUD
access to its records to the extent HUD
finds necessary to determine whether a
program or activity receiving Federal
financial assistance from HUD is in
compliance with the Act and this part.

(Approved by the Office of Management and
Budget under control number 2529-0030)

[51 FR 45266, Dec. 17, 1986, as amended at 52
FR 7408, Mar. 11, 1987]

§146.23 Notice of subrecipients.

Whenever a recipient passes Federal
financial assistance from HUD to sub-
recipients, the recipient shall provide
the subrecipient with written notice of
its obligations under this part and the
recipient will remain responsible for
the subrecipient’s compliance with re-
spect to programs and activities re-
ceiving Federal financial assistance
from HUD.

§146.25 Assurance of compliance and
recipient assessment of age distinc-
tions.

(a) Each recipient of Federal finan-
cial assistance from HUD shall sign a
written assurance as specified by HUD
that it will comply with the Act and
this part with respect to programs and
activities receiving Federal financial
assistance from HUD.

(b) As part of a compliance review
under §146.31 or an investigation under
§146.37, HUD may require a recipient
employing the equivalent of 15 or more
employees to complete, in a manner
specified by the Secretary or Sec-
retary’s designee, a written self-evalua-
tion of any age distinction imposed in
its program or activity receiving Fed-
eral financial assistance from HUD, so
that HUD may have to assess the re-
cipient’s compliance with the Act.
Whenever an assessment indicates a
violation of the Act or this part, the
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recipient shall take corrective action
to remedy the violation.

(Approved by the Office of Management and
Budget under control number 2529-0030)

[51 FR 45266, Dec. 17, 1986, as amended at 52
FR 7408, Mar. 11, 1987]

§146.27 Information requirements.

In order to make it possible for HUD
to determine whether recipients are in
compliance with the Act and this part,
each recipient shall:

(a) Keep records in a form and con-
taining information that HUD deter-
mines is necessary;

(b) Make information available to
HUD upon request;

(c) Permit reasonable access by HUD
to the books, records, accounts and
other recipient facilities and sources of
information.

(Approved by the Office of Management and
Budget under control number 2529-0030)

[51 FR 45266, Dec. 17, 1986, as amended at 52
FR 7408, Mar. 11, 1987]

Subpart D—lInvestigation, Settle-
ment, and Enforcement Pro-
cedures

§146.31 Compliance reviews.

(a) HUD may conduct pre-award re-
views to determine whether programs
or activities submitted for HUD assist-
ance are consistent with the age dis-
tinctions set forth at §146.13(b).

(b) If a pre-award review indicates
that the proposed programs or activi-
ties are not consistent with the age
distinctions set forth at §146.13(b), the
application will be returned to the ap-
plicant for additional information or
clarification or for correction con-
sistent with this part.

(c) HUD may conduct compliance re-
views of recipients that will enable it
to investigate and correct violations of
this part. HUD may conduct these re-
views even in the absence of a com-
plaint against a recipient. The review
may be as comprehensive as necessary
for HUD to determine whether a viola-
tion has occurred.

(d) If a compliance review indicates a
violation, HUD will attempt to achieve
voluntary compliance. If voluntary
compliance cannot be achieved, HUD

§146.35

may begin enforcement procedures as
provided in §146.39.

§146.33 Complaints.

(a) Any person, individually or as a
member of a class or on behalf of oth-
ers, may file a complaint with HUD al-
leging discrimination prohibited by the
Act. A complainant shall file a com-
plaint within 180 days from the date
the complainant first had knowledge of
the alleged act of discrimination. How-
ever, for good cause, HUD may extend
this time limit. The filing date for a
complaint will be the date upon which
the complaint is deemed sufficient to
be processed.

(b) HUD shall facilitate the filing of
complaints and shall take the fol-
lowing measures:

(1) Accept as a sufficient complaint
any written legible statement which is
signed by the complainant and which
identifies the parties involved, the date
the complainant first had knowledge of
the alleged violation, and describes
generally the alleged prohibited action
or practice;

(2) Freely permit a complainant to
add information to the complaint to
meet the requirements of a sufficient
complaint;

(3) Widely disseminate information
regarding the obligations of recipients
under the Act and this part;

(4) Notify the complainant and the
recipient of their rights under the com-
plaint process, including the right to
have a representative at all stages of
the complaint process; and

(5) Notify the complainant and the
recipient of their right to contact HUD
for information and assistance regard-
ing the complaint resolution process.

(c) HUD will return to the complain-
ant any complaint determined to be
outside the coverage of this part, and
shall state the reasons why it is out-
side the coverage.

(Approved by the Office of Management and
Budget under control number 2529-0030)

[51 FR 45266, Dec. 17, 1986, as amended at 52
FR 7408, Mar. 11, 1987]

§146.35 Mediation.

(@) HUD shall refer to the Federal
Mediation and Conciliation Service, a
mediation agency designated by the
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