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subject matter with regard to which 
each is expected to depose. The time 
designated shall allow not less than 5 
days from date of service of the order 
when the deposition is to be taken 
within the United States, and not less 
than 15 days when the deposition is to 
be taken elsewhere. 

(d) After an order is served for taking 
a deposition upon motion timely made 
by any party or by the person to be de-
posed and for good cause shown, the ad-
ministrative law judge may determine 
the propriety of and issue any of the 
following orders: 

(1) That the deposition shall not be 
taken. 

(2) That it may be taken only at 
some designated place other than that 
stated in the order. 

(3) That it may be taken only on 
written interrogatories. 

(4) That certain matters shall not be 
inquired into. 

(5) That the examination shall be 
held with no one present except the 
parties to the action, their counsel and 
a person qualified in the designated 
place to administer oaths and affirma-
tions. 

(e) The administrative law judge may 
make any other order which justice re-
quires to protect the party or deponent 
from annoyance, embarrassment or op-
pression, or to prevent the unnecessary 
disclosure or publication of informa-
tion contrary to the public interest and 
beyond the requirements of justice in 
the particular proceeding. 

(f) Each deponent shall be duly 
sworn, and any adverse party shall 
have the right to cross-examine. Objec-
tions to questions or documents shall 
be in short form, stating the grounds of 
objections relied upon. The questions 
and the anwers, together with all ob-
jections made, but excluding argument 
or debate, shall be reduced to writing 
and certified by the person before 
whom the deposition was taken. There-
after such person shall forward the dep-
osition and one copy thereof to the 
party at whose instance the deposition 
was taken, and shall forward one copy 
thereof to the representative of each 
party who was present or represented 
at the taking of the deposition. 

(g) A deposition taken to preserve 
relevant evidence which any party in-

tends to offer in evidence may be cor-
rected in the manner provided by 
§ 1720.515. Any such deposition shall, in 
addition to the other required proce-
dures, be read to or by the deponent 
and be subscribed by the deponent if 
the party intending to offer it in evi-
dence so notifies the person before 
whom the deposition was taken. Sub-
ject to appropriate rulings on such ob-
jections to the questions and answers 
as were noted at the time the deposi-
tion was taken or as may be valid when 
it is offered, a deposition taken to pre-
serve relevant evidence, or any part 
thereof, may be used or offered in evi-
dence as against any party who was 
present or represented at the taking of 
the deposition or who had due notice 
thereof if the administrative law judge 
finds any of the following: 

(1) That the deponent is dead. 
(2) That the deponent is out of the 

United States or is located at such a 
distance that attendance would be im-
practical, unless it appears that the ab-
sence of the deponent was procured by 
the party offering the deposition. 

(3) That the deponent is unable to at-
tend or testify because of age, sickness, 
infirmity or imprisonment. 

(4) That the party offering the depo-
sition has been unable to procure the 
attendance of the deponent by sub-
poena. 

(5) That such exceptional cir-
cumstances exist as to make it desir-
able, in the interest of justice and with 
due regard to the importance of pre-
senting the testimony of witnesses 
orally in open hearing, to allow the 
deposition to be used.

§ 1720.410 Subpoenas ad testifican-
dum. 

Application for issuance of a sub-
poena requiring a person to appear and 
depose or testify at the taking of a dep-
osition or at an adjudicative hearing 
shall be made to the administrative 
law judge who may issue such sub-
poena.

§ 1720.415 Subpoenas duces tecum. 
(a) Application for issuance of a sub-

poena requiring a person to appear and 
depose or testify and to produce spe-
cific documents, papers, books, or 
other physical exhibits at the taking of
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a deposition, or at a prehearing con-
ference, or at an adjudicative hearing 
shall be made in writing to the admin-
istrative law judge who may issue such 
subpoena and shall specify as exactly 
as possible the general relevancy of the 
material and the reasonableness of the 
scope of the subpoena. 

(b) Subpoenas duces tecum may be 
used by any party for purposes of dis-
covery or for obtaining documents, pa-
pers, books, or other physical exhibits 
for use in evidence, or for both pur-
poses. When used for discovery pur-
poses a subpoena may require a person 
to produce and permit the inspection 
and copying of nonprivileged docu-
ments, papers, books, or other physical 
exhibits which constitute or contain 
evidence relevant to the subject matter 
involved and which are in the posses-
sion, custody or control of such person. 

§ 1720.420 Rulings on applications for 
compulsory process; appeals. 

(a) Applications for orders requiring 
the production of witnesses’ state-
ments pursuant to the provisions of 
§ 1720.430, applications for orders re-
quiring the taking of depositions pur-
suant to § 1720.405 and applications for 
the issuance of subpoenas pursuant to 
§§ 1720.410 and 1720.415 may be made ex 
parte, and, if so made, such applica-
tions and the rulings thereon shall re-
main ex parte unless otherwise ordered 
by the administrative law judge. Such 
applications shall be ruled upon by the 
administrative law judge assigned to 
hear the case or, in the event that 
judge is not available, by another ad-
ministrative law judge designated by 
the Secretary. 

(b) Appeals to an appeals officer from 
rulings denying applications within the 
scope of paragraph (a) of this section, 
or from rulings on motions to limit or 
quash process issued pursuant to such 
applications will be entertained by the 
appeals officer only upon a showing 
that the ruling complained of involves 
substantial rights and will materially 
affect the final decision, and that a 
determiniation of its correctness be-
fore conclusion of the hearing is essen-
tial to serve the interests of justice. 
Such appeals shall be made on the 
record, shall briefly state the grounds 
relied on and shall be filed within 5 

days after notice of the ruling com-
plained of. Appeals from denials of ex 
parte applications shall have annexed 
thereto copies of the applications and 
rulings involved. Any answer to such 
appeal shall not operate to suspend the 
hearing unless otherwise ordered by 
the administrative law judge or the ap-
peals officer. 

§ 1720.425 Presentation and admission 
of evidence. 

(a) All witnesses at a hearing for the 
purpose of taking evidence shall testify 
under oath or affirmation which shall 
be administered by the administrative 
law judge. Every party shall have the 
right to present such oral or documen-
tary evidence and to conduct such 
cross-examinations as may be required 
for a full and true disclosure of the 
facts. The administrative law judge 
shall receive relevant and material evi-
dence, rule upon offers of proof and ex-
clude all irrelevant, immaterial or un-
duly repetitious evidence. 

(b) Evidence shall not be excluded 
merely by application of technical 
rules governing its admissibility, com-
petency, weight or foundation in the 
record; but evidence lacking any sig-
nificant probative value, or substan-
tially tending merely to confuse or ex-
tend the record, shall be excluded. The 
administrative law judge may allow ar-
guments on the admissibility of evi-
dence by analogy to the Federal Rules 
of Evidence currently applicable in the 
United States District Courts of the 
United States. 

(c) When offered evidence is excluded, 
the party offering the same shall be 
permitted to state on the record an 
offer of proof with respect thereto and 
rejected exhibits, adequately marked, 
shall on request of the party offering 
the same be retained in the record for 
purposes of review. Evidence may be 
received subject to deferred ruling on 
objections to its admissibility. 

(d) Objections to evidence shall be 
timely made and shall specify the par-
ticular ground of objection without ar-
gument except as argument may be ex-
pressly required by the administrative 
law judge. Formal exception to an ad-
verse ruling is unnecessary. 
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