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has been adjusted on the basis of a pre-
vious number or amount of referrals by
the franchiser or franchisees. A fran-
chise agreement may not be con-
structed to insulate against kickbacks
or referral fees.

(c) Definitions. As used in this sec-
tion:

(1) Associate is defined in section 3(8)
of RESPA (12 U.S.C. 2602(8)).

(2) Affiliate relationship means the re-
lationship among business entities
where one entity has effective control
over the other by virtue of a partner-
ship or other agreement or is under
common control with the other by a
third entity or where an entity is a
corporation related to another corpora-
tion as parent to subsidiary by an iden-
tity of stock ownership.

(3) Beneficial ownership means the ef-
fective ownership of an interest in a
provider of settlement services or the
right to use and control the ownership
interest involved even though legal
ownership or title may be held in an-
other person’s name.

(4) Control, as used in the definitions
of ‘“‘associate” and ‘‘affiliate relation-
ship,”” means that a person:

(i) Is a general partner, officer, direc-
tor, or employer of another person;

(ii) Directly or indirectly or acting in
concert with others, or through one or
more subsidiaries, owns, holds with
power to vote, or holds proxies rep-
resenting, more than 20 percent of the
voting interests of another person,;

(iii) Affirmatively influences in any
manner the election of a majority of
the directors of another person; or

(iv) Has contributed more than 20
percent of the capital of the other per-
son.

(5) Direct ownership means the hold-
ing of legal title to an interest in a pro-
vider of settlement service except
where title is being held for the bene-
ficial owner.

(6) Franchise is defined in 16 CFR
436.2(a).

(7) Franchisor is defined in 16 CFR
436.2(c).

(8) Franchisee is defined in 16 CFR
436.2(d).

(9) Person who is in a position to refer
settlement service business means any
real estate broker or agent, lender,
mortgage broker, builder or developer,
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attorney, title company, title agent, or
other person deriving a significant por-
tion of his or her gross income from
providing settlement services.

(d) Recordkeeping. Any documents
provided pursuant to this section shall
be retained for 5 years after the date of
execution.

(e) Appendix B of this part. Illustra-
tions in appendix B of this part dem-
onstrate some of the requirements of
this section.

[61 FR 13233, Mar. 26, 1996, as amended at 61
FR 29252, June 7, 1996; 61 FR 58476, Nov. 15,
1996]

EFFECTIVE DATE NOTE: At 61 FR 29252, June
7, 1996, §3500.15 was amended by revising the
introductory text of paragraph (b)(1), effec-
tive Oct. 7, 1996. At 61 FR 51782, Oct. 4, 1996,
the effective date was delayed until further
notice. For the convenience of the user, the
new text is set forth as follows:

§3500.15 Controlled business arrangements.

* * * * *

(b) * ok *

(1) Prior to the referral, the person making
a referral has provided to each person whose
business is referred a written disclosure, in
the format of the Controlled Business Ar-
rangement Disclosure Statement set forth in
appendix D of this part. This disclosure shall
specify the nature of the relationship (ex-
plaining the ownership and financial inter-
est) between the person performing settle-
ment services (or business incident thereto)
and the person making the referral, and shall
describe the estimated charge or range of
charges (using the same terminology, as far
as practical, as section L of the HUD-1 or
HUD-1A settlement statement) generally
made by the provider of settlement services.
The disclosure must be provided on a sepa-
rate piece of paper no later than the time of
each referral or, if the lender requires the
use of a particular provider, the time of loan
application, except that:

* * * * *

§3500.16 Title companies.

No seller of property that will be pur-
chased with the assistance of a feder-
ally related mortgage loan shall vio-
late section 9 of RESPA (12 U.S.C.
2608). Section 3500.2 defines ‘‘required
use’’ of a provider of a settlement serv-
ice. Section 3500.19(c) explains the li-
ability of a seller for a violation of this
section.
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