§401.450

disabled families, large families, and
cooperative homeowners);

(3) The local housing needs identified
in the applicable Consolidated Plan de-
veloped under part 91 of this title;

(4) The cost of providing assistance,
comparing the applicable payment
standard to the rent levels permitted
by §§401.410 and 401.411;

(5) The long-term financial stability
of the project;

(6) The ability of residents to make
reasonable choices about their indi-
vidual living situations;

(7) The quality of the neighborhood
in which the tenants would reside; and

(8) The project’s ability to compete
in the marketplace.

(c) Conversion may be phased in. Any
conversion from project-based assist-
ance to tenant-based assistance may
occur over a period of not more than 5
years if the PAE decides the transition
period is needed for the financial via-
bility of the project.

(d) Reports to HUD. The PAE must re-
port to HUD on the matters specified
in section 515(c)(2)(C) of MAHRA at
least semi-annually.

[65 FR 15485, Mar. 22, 2000, as amended at 65
FR 53900, Sept. 6, 2000]

§401.450 Owner evaluation of physical
condition.

(a) Initial evaluation. The owner must
evaluate the physical condition of the
project and provide the following infor-
mation to the PAE in a form accept-
able to the PAE:

(1) All work items required to bring
the project to the standard in §401.452,
including any work items needed to en-
sure compliance with applicable re-
quirements of part 8 of this title con-
cerning accessibility to persons with
disabilities;

(2) The capital repair or replacement
items that will be necessary to main-
tain the long-term physical integrity
of the property;

(3) A plan for funding the rehabilita-
tion work included in paragraph (a)(1)
of this section, which work must be
completed in a timely manner after
closing the restructuring transaction,
that identifies the source of the re-
quired owner contribution of non-
project funds; and
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(4) An estimate of the initial deposit,
if any, and the estimated monthly de-
posit to the reserve for replacement ac-
count for the next 20 years.

(b) Use of CNA. An owner may comply
with paragraph (a) of this section by
submitting a comprehensive needs as-
sessment in accordance with title IV of
the Housing and Community Develop-
ment Act of 1992 (12 U.S.C. 1715z-la
note) if the CNA:

(1) Was completed or updated within
1 year; and

(2) Contains all of the matters re-
quired by paragraph (a) of this section.

(c) Reconsideration and modification of
evaluation. If the PAE, after its inde-
pendent review under §401.451, deter-
mines that the owner’s evaluation ei-
ther fails to address specific necessary
work items or fails to propose a cost-
effective approach to rehabilitation,
the owner may modify its evaluation
to satisfy the concerns of the PAE.

[65 FR 15485, Mar. 22, 2000, as amended at 65
FR 53900, Sept. 6, 2000]

§401.451 PAE Physical
Analysis (PCA).

(a) Review and certification of owner
evaluation. (1) The PAE must independ-
ently evaluate the physical condition
of the project by means of a PCA. If the
PAE finds any immediate threats to
health and safety, the owner must
complete those work items imme-
diately, or the PAE must evaluate the
project’s eligibility in accordance with
§401.403(b)(2)(iii).

(2) After consultation with the owner
and an opportunity for the owner to
modify its evaluation performed under
§401.450, the PAE must either certify to
the accuracy and completeness of the
owner’s evaluation performed under
§401.450 for each project covered by the
PRA, or state that the evaluation fails
to address certain items or does not
propose a cost effective approach.

(b) Rejection due to inaccurate or in-
complete owner evaluation. If the PAE
cannot certify to the accuracy and
completeness of the owner’s evaluation
due to its failure to address specific
work items or because it does not pro-
pose a cost effective approach, the PAE
must notify HUD. If HUD agrees with
the PAE’s determination, the PAE
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must notify the owner that the request
for a Restructuring Plan is rejected.

(c) Rejection due to poor condition of
the project. Based on the completed
PCA, the PAE must determine whether
proceeding with a Restructuring Plan
with necessary rehabilitation is more
cost-effective in terms of Federal re-
sources than rejecting the Request for
a Restructuring Plan under
§401.403(b)(2)(iii) and providing tenant-
based assistance for displaced tenants
under §401.602. HUD will provide guid-
ance to PAEs for making the deter-
mination. If the PAE concludes that a
request for a Restructuring Plan
should be rejected because of lack of
cost-effectiveness due to poor condi-
tion of the project, it must also con-
sider the effect on tenants and the
community and advise HUD of the ef-
fect. HUD will make the final decision
after considering the PAE’s rec-
ommendation.

(d) Dispute and appeal of rejection. The
dispute and appeal provisions of sub-
part F of this part apply to rejections
under paragraphs (b) and (c) of this sec-
tion.

§401.452 Property standards for reha-
bilitation.

The Restructuring Plan must provide
for the level of rehabilitation needed to
restore the property to the non-luxury
standard adequate for the rental mar-
ket for which the project was origi-
nally approved. If the standard has
changed over time, the rehabilitation
may include improvements to meet
current standards. The result of the re-
habilitation should be a project that
can attract non-subsidized tenants but
competes on rent rather than on amen-
ities. When a range of options exists for
satisfying the rehabilitation standard
or the plan for capital replacement, the
PAE must choose the least costly op-
tion considering both capital and oper-
ating costs and taking into account the
marketability of the property and the
remaining useful life of all building
systems. Nothing in this part exempts
rehabilitation from the requirements
of part 8 of this title concerning acces-
sibility to persons with disabilities.

§401.460

§401.453 Reserves.

The Restructuring Plan must provide
for reserves for capital replacement
sufficient to ensure the property’s
long-term structural integrity so that
the property can be maintained as af-
fordable housing in decent, safe, and
sanitary condition meeting the stand-
ards of §401.558.

§401.460 Modification or refinancing
of first mortgage.

(a) Principal amount. As part of the
Restructuring Plan, the PAE will de-
termine the size of the restructured
first mortgage that will result from the
modification or refinancing of the ex-
isting FHA-insured or HUD-held first
mortgage. The restructured first mort-
gage must be in the amount that can
be supported by net operating income
based on the lower of the restructured
section 8 rents or the rents allowed by
the Use Agreement under §401.408. Nei-
ther the outstanding principal balance
of the existing first mortgage, nor the
monthly principal and interest pay-
ments on that debt, may be increased
through modification under the Re-
structuring Plan. The debt service cov-
erage used by the PAE must be ade-
quate for purposes of the Restructuring
Plan and for the requirements of any
refinancing.

(b) Fully amortizing. The modified or
refinanced first mortgage must be fully
amortizing through level monthly pay-
ments.

(c) Rates and other terms. Interest
rates and other terms of the modified
or refinanced first mortgage must be
competitive in the market.

(d) Fees. Any fees or costs associated
with mortgage modification or refi-
nancing determined by the PAE to be
above normal processing fees must be
paid by the owner from non-project
funds and must not be included in the
modified or refinanced first mortgage.

(e) Refinancing. (1) The owner must
contact the mortgagee to determine
the mortgagee’s willingness to consider
a modification and re-amortization of
the existing first mortgage through a
Restructuring Plan before considering
any other source of first mortgage fi-
nancing. If the mortgagee does not
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