
495

Office of the Secretary, HUD § 84.84

equipment. Any loss, damage, or theft 
of equipment shall be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
recipient shall promptly notify HUD. 

(v) Adequate maintenance procedures 
shall be implemented to keep the 
equipment in good condition. 

(5) HUD may reserve the right to 
transfer the title to the Federal Gov-
ernment or to a third party named by 
the Federal Government when such 
third party is otherwise eligible under 
existing statutes. Such transfer shall 
be subject to the following standards. 

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in 
writing. 

(ii) HUD shall issue disposition in-
structions within 120 calendar days 
after receipt of a final inventory. The 
final inventory shall list all equipment 
acquired with grant funds and feder-
ally-owned equipment. If HUD fails to 
issue disposition instructions within 
the 120 calendar day period, the recipi-
ent shall apply the standards of this 
section, as appropriate. 

(iii) When HUD exercises its right to 
take title, the equipment shall be sub-
ject to the provisions for federally-
owned equipment. 

(f) Intangible property. (1) The recipi-
ent may copyright any work that is 
subject to copyright and was devel-
oped, or for which ownership was pur-
chased, under an award. HUD reserves 
a royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or 
otherwise use the work for Federal pur-
poses, and to authorize others to do so. 

(2) Recipients are subject to applica-
ble regulations governing patents and 
inventions, including government-wide 
regulations issued by the Department 
of Commerce at 37 CFR part 401, 
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants, 
Contracts and Cooperative Agree-
ments.’’ 

(3) Unless waived by HUD, the Fed-
eral Government has the right to para-
graphs (f)(3)(i) and (f)(3)(ii) of this sec-
tion. 

(i) Obtain, reproduce, publish or oth-
erwise use the data first produced 
under an award. 

(ii) Authorize others to receive, re-
produce, publish, or otherwise use such 
data for Federal purposes. 

(4) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi-
tion in the recipient. The recipient 
shall use that property for the origi-
nally-authorized purpose. 

(g) Property trust relationship. Real 
property, equipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds 
shall be held in trust by the recipient 
as trustee for the beneficiaries of the 
project or program under which the 
property was acquired or improved. 
HUD may require recipients to record 
liens or other appropriate notices of 
record to indicate that personal or real 
property has been acquired or improved 
with Federal funds and that use and 
disposition conditions apply to the 
property.

§ 84.84 Procurement standards. 
(a) Purpose of procurement standards. 

Paragraphs (b) through (i) of this sec-
tion set forth standards for use by re-
cipients in establishing procedures for 
the procurement of supplies and other 
expendable property, equipment, real 
property and other services with Fed-
eral funds. These standards are fur-
nished to ensure that such materials 
and services are obtained in an effec-
tive manner and in compliance with 
the provisions of applicable Federal 
statutes and executive orders. No addi-
tional procurement standards or re-
quirements shall be imposed by HUD 
upon recipients, unless specifically re-
quired by Federal statute or executive 
order or approved by OMB. 

(b) Recipient responsibilities. The 
standards contained in this section do 
not relieve the recipient of the con-
tractual responsibilities arising under 
its contract(s). The recipient is the re-
sponsible authority, without recourse 
to HUD, regarding the settlement and 
satisfaction of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of 
an award or other agreement. This in-
cludes disputes, claims, protests of 
award, source evaluation or other mat-
ters of a contractual nature. Matters 
concerning violation of statute are to 
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be referred to such Federal, State or 
local authority as may have proper ju-
risdiction. 

(c) Codes of conduct. The recipient 
shall maintain written standards of 
conduct governing the performance of 
its employees engaged in the award and 
administration of contracts. No em-
ployee, officer, or agent shall partici-
pate in the selection, award, or admin-
istration of a contract supported by 
Federal funds if a real or apparent con-
flict of interest would be involved. 
Such a conflict would arise when the 
employee, officer, or agent, any mem-
ber of his or her immediate family, his 
or her partner, or an organization 
which employs or is about to employ 
any of the parties indicated herein, has 
a financial or other interest in the firm 
selected for an award. The officers, em-
ployees, and agents of the recipient 
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary 
value from contractors, or parties to 
subagreements. However, recipients 
may set standards for situations in 
which the financial interest is not sub-
stantial or the gift is an unsolicited 
item of nominal value. The standards 
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient. 

(d) Competition. All procurement 
transactions shall be conducted in a 
manner to provide, to the maximum 
extent practical, open and free com-
petition. The recipient shall be alert to 
organizational conflicts of interest as 
well as noncompetitive practices 
among contractors that may restrict 
or eliminate competition or otherwise 
restrain trade. In order to ensure objec-
tive contractor performance and elimi-
nate unfair competitive advantage, 
contractors that develop or draft speci-
fications, requirements, statements of 
work, invitations for bids and/or re-
quests for proposals shall be excluded 
from competing for such procurements. 
Awards shall be made to the bidder or 
offeror whose bid or offer is responsive 
to the solicitation and is most advan-
tageous to the recipient, price, quality 
and other factors considered. The other 
factors shall include the bidder’s or 
offeror’s compliance with Section 3 of 
the Housing and Urban Development 

Act of 1968 (12 U.S.C. 1701u), hereafter 
referred to as ‘‘Section 3.’’ Section 3 
provides that, to the greatest extent 
feasible, and consistent with existing 
Federal, State, and local laws, and reg-
ulations, economic opportunities gen-
erated by certain HUD financial assist-
ance shall be directed to low- and very 
low-income persons. Solicitations shall 
clearly set forth all requirements that 
the bidder or offeror shall fulfill in 
order for the bid or offer to be evalu-
ated by the recipient. Any and all bids 
or offers may be rejected when it is in 
the recipient’s interest to do so. 

(e) Procurement procedures. (1) All re-
cipients shall establish written pro-
curement procedures. These procedures 
shall provide for, at a minimum, that 
paragraphs (e)(1)(i), (e)(1)(ii) and 
(e)(1)(iii) of this section apply. 

(i) Recipients avoid purchasing un-
necessary items. 

(ii) Where appropriate, an analysis is 
made of lease and purchase alter-
natives to determine which would be 
the most economical and practical pro-
curement for the recipient. 

(iii) Solicitations for goods and serv-
ices provide for all of the following. 

(A) A clear and accurate description 
of the technical requirements for the 
material, product or service to be pro-
cured. In competitive procurements, 
such a description shall not contain 
features which unduly restrict com-
petition. 

(B) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or 
proposals. 

(C) A description, whenever prac-
ticable, of technical requirements in 
terms of functions to be performed or 
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(D) The specific features of ‘‘brand 
name or equal’’ descriptions that bid-
ders are required to meet when such 
items are included in the solicitation. 

(E) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(F) Preference, to the extent prac-
ticable and economically feasible, for 
products and services that conserve 
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natural resources and protect the envi-
ronment and are energy efficient. 

(2) Positive efforts shall be made by 
recipients to utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos-
sible. Recipients of Federal awards 
shall take all of the following steps to 
further this goal. 

(i) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest 
extent practicable. 

(ii) Make information on forth-
coming opportunities available and ar-
range time frames for purchases and 
contracts to encourage and facilitate 
participation by small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises. 

(iii) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter-
prises. 

(iv) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large 
for one of these firms to handle individ-
ually. 

(v) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor-
ity Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(3) The type of procuring instruments 
used (e.g., fixed price contracts, cost 
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be 
determined by the recipient but shall 
be appropriate for the particular pro-
curement and for promoting the best 
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of-
cost’’ or ‘‘percentage of construction 
cost’’ methods of contracting shall not 
be used. 

(4) Contracts shall be made only with 
responsible contractors who possess 
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement. 
Consideration shall be given to such 
matters as contractor integrity; com-

pliance with public policy, including, 
where applicable, Section 3 of the 
Housing and Urban Development Act of 
1968 (12 U.S.C. 1701u); record of past 
performance; financial and technical 
resources or accessibility to other nec-
essary resources. In certain cir-
cumstances, contracts with certain 
parties are restricted by agencies’ im-
plementation of E.O.’s 12549 and 12689, 
‘‘Debarment and Suspension,’’ as set 
forth at 24 CFR part 24. 

(5) Recipients shall, on request, make 
available for the Federal awarding 
agency, pre-award review and procure-
ment documents, such as requests for 
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any 
of the following conditions apply. 

(i) A recipient’s procurement proce-
dures or operation fails to comply with 
the procurement standards in HUD’s 
implementation of Circular A–110. 

(ii) The procurement is expected to 
exceed $100,000 or the small purchase 
threshold fixed at 41 U.S.C. 403 (11), 
whichever is greater, and is to be 
awarded without competition or only 
one bid or offer is received in response 
to a solicitation. 

(iii) The procurement, which is ex-
pected to exceed the small purchase 
threshold, specifies a ‘‘brand name’’ 
product. 

(iv) The proposed award over the 
small purchase threshold is to be 
awarded to other than the apparent 
low bidder under a sealed bid procure-
ment. 

(v) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the amount of the small purchase 
threshold. 

(f) Cost and price analysis. Some form 
of cost or price analysis shall be made 
and documented in the procurement 
files in connection with every procure-
ment action. Price analysis may be ac-
complished in various ways, including 
the comparison of price quotations sub-
mitted, market prices and similar indi-
cia, together with discounts. Cost anal-
ysis is the review and evaluation of 
each element of cost to determine rea-
sonableness, allocability and allow-
ability. 
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(g) Procurement records. Procurement 
records and files for purchases in ex-
cess of the small purchase threshold 
shall include the following at a min-
imum: 

(1) Basis for contractor selection; 
(2) Justification for lack of competi-

tion when competitive bids or offers 
are not obtained; and 

(3) Basis for award cost or price. 
(h) Contract administration. A system 

for contract administration shall be 
maintained to ensure contractor con-
formance with the terms, conditions 
and specifications of the contract and 
to ensure adequate and timely follow 
up of all purchases. Recipients shall 
evaluate contractor performance and 
document, as appropriate, whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract. 

(i) Contract provisions. The recipient 
shall include, in addition to provisions 
to define a sound and complete agree-
ment, the following provisions in all 
contracts. The following provisions 
shall also be applied to subcontracts. 

(1) Contracts in excess of the small 
purchase threshold shall contain con-
tractual provisions or conditions that 
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro-
priate. 

(2) All contracts in excess of the 
small purchase threshold shall contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination shall be effected 
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may 
be terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(3) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
shall provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub-

contracts exceeding $100,000, HUD may 
accept the bonding policy and require-
ments of the recipient, provided HUD 
has made a determination that the 
Federal Government’s interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum 
requirements shall be as follows: 

(i) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The ‘‘bid guarantee’’ shall con-
sist of a firm commitment such as a 
bid bond, certified check, or other ne-
gotiable instrument accompanying a 
bid as assurance that the bidder shall, 
upon acceptance of his bid, execute 
such contractual documents as may be 
required within the time specified. 

(ii) A performance bond on the part 
of the contractor for 100 percent of the 
contract price. A ‘‘performance bond’’ 
is one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 

(iii) A payment bond on the part of 
the contractor for 100 percent of the 
contract price. A ‘‘payment bond’’ is 
one executed in connection with a con-
tract to assure payment as required by 
statute of all persons supplying labor 
and material in the execution of the 
work provided for in the contract. 

(iv) Where bonds are required in the 
situations described herein, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part 
223, ‘‘Surety Companies Doing Business 
with the United States.’’ 

(4) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients shall 
include a provision to the effect that 
the recipient, HUD, the Comptroller 
General of the United States, or any of 
their duly authorized representatives, 
shall have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to 
a specific program for the purpose of 
making audits, examinations, excerpts 
and transcriptions. 

(5) All contracts, including small pur-
chases, awarded by recipients and their 
contractors shall contain the procure-
ment provisions of Appendix A to this 
rule, as applicable.

VerDate jul<14>2003 11:32 Apr 27, 2004 Jkt 203076 PO 00000 Frm 00498 Fmt 8010 Sfmt 8010 Y:\SGML\203076T.XXX 203076T


