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mixed-finance amendment to the cap-
ital advance agreement shall be
deemed to create a relationship of
third party beneficiary, principal-
agent, or any relationship involving
HUD.

(15) Additional certifications. The own-
er’s certification to:

(i) Compliance with all applicable
Federal, State, or local civil rights re-
quirements;

(ii) Compliance with all deed condi-
tions and covenants running with the
land, including the requirement not to
dispose of the development without the
prior written approval of HUD for the
entire period that the use restrictions
for the assisted housing remain in ef-
fect;

(b) Other. The mixed-finance owner
must submit such other evidentiary
materials as HUD may require.

EFFECTIVE DATE NOTE: At 68 FR 67321, Dec.
1, 2003, §891.825 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

§891.828 Loan of capital advance
funds to mixed-finance owner.

Upon issuance of the firm commit-
ment for capital advance financing, the
nonprofit organization to which has
been transferred the fund reservation
by the sponsor, shall execute a capital
advance agreement and an agreement
to enter into a Project Rental Assist-
ance Contract with HUD. Upon ap-
proval of the mixed-finance proposal
and the evidentiary materials, the
mixed-finance owner shall provide a
Note evidencing a non-amortizing loan
of the capital advance funds for a pe-
riod of not less than 40 years at the
program interest rate in effect on the
date of the Note. The mixed-finance
owner shall execute and record a use
agreement, which shall include a com-
plete legal description of the project
site and which shall be accompanied by
a title insurance policy or commitment
insuring the validity and priority of
the use agreement. Capital advance
funds can be drawn down under a dis-
bursement and escrow agreement in ac-
cordance with §891.830.

§891.833

§891.830 Drawdown.

(a) Upon its approval of the executed
evidentiary materials and other docu-
ments submitted and upon determining
that such documents are satisfactory,
HUD may approve the drawdown of

capital advance funds in accordance
with the HUD-approved drawdown
schedule.

(b) The capital advance funds may
only be drawn down in an approved
ratio to other funds, in accordance
with a drawdown schedule approved by
HUD. The nonprofit organization and
the mixed-finance owner shall certify,
in a form prescribed by HUD, prior to
the initial drawdown of capital advance
funds, that they will not draw down
more capital advance funds than nec-
essary to meet the pro rata share of
the development costs for the 202 or 811
units. The nonprofit organization and
the mixed-finance owner shall draw
down capital advance funds only when
payment is due and after inspection
and acceptance of work covered by the
draw.

(c) Each drawdown of funds con-
stitutes a certification by the mixed-fi-
nance owner and the nonprofit organi-
zation that:

(1) All the representations and war-
ranties submitted in accordance with
this subpart continue to be valid, true,
and in full force and effect;

(2) All parties are in compliance with
their obligations pursuant to this sub-
part which, by their terms, are applica-
ble at the time of the drawdown of
funds;

(3) AIll conditions precedent to the
drawdown of the funds by the nonprofit
organization and the mixed-finance
owner have been satisfied;

(4) The capital advance funds drawn
down will be used only for eligible
costs actually incurred in accordance
with the provisions of this subpart and
the approved proposal; and

(5) The amount of the drawdown is
consistent with the ratio of 202 or 811
units to other units.

§891.833 Monitoring and review.

HUD shall monitor and review the
development during the construction
and operational phases in accordance

231



