§226.20

limited to the right to lay and main-
tain pipelines, electric lines, pull rods,
other appliances necessary for oper-
ations and marketing, and the right-of-
way for ingress and egress to any point
of operations. If Lessee and surface
owner are unable to agree as to the
routing of pipelines, electric lines, etc.,
said routing shall be set by the Super-
intendent. The right to use water for
lease operations is established by
§226.24. Lessee shall conduct his/her op-
erations in a workmanlike manner,
commit no waste and allow none to be
committed upon the land, nor permit
any unavoidable nuisance to be main-
tained on the premises under his/her
control.

(b) Before commencing a drilling op-
eration, Lessee shall pay or tender to
the surface owner commencement
money in the amount of $25 per seismic
shot hole and commencement money in
the amount of $300 for each well, after
which Lessee shall be entitled to im-
mediate possession of the drilling site.
Commencement money will not be re-
quired for the redrilling of a well which
was originally drilled under the cur-
rently lease. A drilling site shall be
held to the minimum area essential for
operations and shall not exceed one
and one-half acres in area unless au-
thorized by the Superintendent. Com-
mencement money shall be a credit to-
ward the settlement of the total dam-
ages. Acceptance of commencement
money by the surface owner does not
affect his/her right to compensation for
damages as described in §226.20, occa-
sioned by the drilling and completion
of the well for which it was paid. Since
actual damage to the surface from op-
erations cannot necessarily be
ascertained prior to the completion of
a well as a serviceable well or dry hole,
a damage settlement covering the
drilling operation need not be made
until after completion of drilling oper-
ations.

(c) Where the surface is restricted
land, commencement money shall be
paid to the Superintendent for the
landowner. All other surface owners
shall be paid or tendered such com-
mencement money direct. Where such
surface owners are not residents of
Osage County nor have a representa-
tive located therein, such payment
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shall be made or tendered to the last
known address of the surface owner at
least 5 days before commencing drill-
ing operation on any well: Provided,
That should lessee be unable to reach
the owner of the surface of the land for
the purpose of tendering the com-
mencement money or if the owner of
the surface of the land shall refuse to
accept the same, lessee shall deposit
such amount with the Superintendent
by check payable to the Bureau of In-
dian Affairs. The superintendent shall
thereupon advise the owner of the sur-
face of the land by mail at his last
known address that the commence-
ment money is being held for payment
to him upon his written request.

(d) Lessee shall also pay fees for tank
sites not exceeding 50 feet square at
the rate of $100 per tank site or other
vessel: Provided, That no payment shall
be due for a tank temporarily set on a
well location site for drilling, com-
pleting, or testing. The sum to be paid
for a tank occupying more than 50 feet
square shall be agreed upon between
the surface owner and lessee or, on fail-
ure to agree, the same shall be deter-
mined by arbitration as provided by
§226.21.

[39 FR 22254, June 22, 1974, as amended at 43
FR 8136, Feb. 28, 1978; 43 FR 11815, Mar. 22,
1978. Redesignated at 47 FR 13327, Mar. 30,
1982, as amended at 55 FR 33115, Aug. 14, 1990]

§226.20 Settlement of
claimed.

(a) Lessee or his authorized rep-
resentative or geophysical permittee
shall pay for all damages to growing
crops, any improvements on the lands,
and all other surface damages as may
be occasioned by operations. Com-
mencement money shall be a credit to-
ward the settlement of the total dam-
ages occasioned by the drilling and
completion of the well for which it was
paid. Such damages shall be paid to the
owner of the surface and by him appor-
tioned among the parties interested in
the surface, whether as owner, surface
lessee, or otherwise, as the parties may
mutually agree or as their interests
may appear. If lessee or his authorized
representative and surface owner are
unable to agree concerning damages,
the same shall be determined by arbi-
tration. Nothing herein contained shall

damages
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be construed to deny any party the
right to file an action in a court of
competent jurisdiction if he is dissatis-
fied with the amount of the award.

(b) Surface owners shall notify their
lessees or tenants of the regulations in
this part and of the necessary proce-
dure to follow in all cases of alleged
damages. If so authorized in writing,
surface lessees or tenants may rep-
resent the surface owners.

(c) In settlement of damages on re-
stricted land all sums due and payable
shall be paid to the Superintendent for
credit to the account of the Indian en-
titled thereto. The Superintendent will
make the apportionment between the
Indian landowner or owners and sur-
face Lessee of record.

(d) Any person claiming an interest
in any leased tract or in damages
thereto, must furnish to the Super-
intendent a statement in writing show-
ing said claimed interest. Failure to
furnish such statement shall constitute
a waiver of notice and estop said per-
son from claiming any part of such
damages after the same shall have been
disbursed.

[39 FR 22254, June 21, 1974, as amended at 41
FR 50649, Nov. 17, 1976; 43 FR 8137, Feb. 28,
1978. Redesignated at 47 FR 13327, Mar. 30,
1982]

§226.21 Procedure for settlement of
damages claimed.

Where the surface owner or his lessee
suffers damage due to the oil and gas
operations and/or marketing of oil or
gas by lessee or his authorized rep-
resentative, the procedure for recovery
shall be as follows:

(a) The party or parties aggrieved
shall, as soon as possible after the dis-
covery of any damages, serve written
notice to Lessee or his authorized rep-
resentative as provided by §226.18.
Written notice shall contain the nature
and location of the alleged damages,
the date of occurrence, the names of
the party or parties causing said dam-
ages, and the amount of damages. It is
not intended by this requirement to
limit the time within which action
may be brought in the courts to less
than the 90-day period allowed by sec-
tion 2 of the Act of March 2, 1929 (45
Stat. 1478, 1479).

§226.21

(b) If the alleged damages are not ad-
justed at the time of such notice, Les-
see or his authorized representative
shall try to adjust the claim with the
party or parties aggrieved within 20
days from receipt of the notice. If the
claimant is the owner of restricted
property and a settlement results, a
copy of the settlement agreement shall
be filed with the Superintendent. If the
settlement agreement is approved by
the Superintendent, payment shall be
made to the Superintendent for the
benefit of said claimant.

(c) If the parties fail to adjust the
claim within the 20 days specified, then
within 10 days thereafter each of the
interested parties shall appoint an ar-
bitrator who immediately upon their
appointment shall agree upon a third
arbitrator. If the two arbitrators shall
fail to agree upon a third arbitrator
within 10 days, they shall immediately
notify the parties in interest. If said
parties cannot agree upon a third arbi-
trator within 5 days after receipt of
such notice, the Superintendent shall
appoint the third arbitrator.

(d) As soon as the third arbitrator is
appointed, the arbitrators shall meet;
hear the evidence and arguments of the
parties; and examine the lands, crops,
improvements, or other property al-
leged to have been injured. Within 10
days they shall render their decision as
to the amount of the damage due. The
arbitrators shall be disinterested per-
sons. The fees and expenses of the third
arbitrator shall be borne equally by the
claimant and Lessee or his authorized
representative. Each Lessee or his au-
thorized representative and claimant
shall pay the fee and expenses for the
arbitrator appointed by him.

(e) When an act of an oil or gas lessee
or his authorized representative results
in injury to both the surface owner and
his lessee, the parties aggrieved shall
join in the appointment of an arbi-
trator. Where the injury complained of
is chargeable to one or more oil or gas
Lessee, or his authorized representa-
tive, such lessee or said representative
shall join in the appointment of an ar-
bitrator.

() Any two of the arbitrators may
make a decision as to the amount of
damage due. The decision shall be in
writing and shall be served forthwith
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