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States, by any of their political sub-
divisions, or by the District of Colum-
bia, any amount received as a statu-
tory subsistence allowance to the ex-
tent that such allowance does not ex-
ceed $5 per day. For purposes of this
section, the term ‘‘statutory subsist-
ence allowance” means an amount
which is designated as a subsistence al-
lowance under the laws of a State, a
Territory, or a possession of the United
States, any political subdivision of any
of the foregoing, or the District of Co-
lumbia and which is paid to an indi-
vidual who is employed as a police offi-
cial of such governmental unit. A sub-
sistence allowance paid to a police offi-
cial by any of the foregoing govern-
mental units which is not so provided
by statute may not be excluded from
gross income under the provisions of
section 120. The term “‘police official”’
includes an employee of any of the
foregoing governmental units who has
police duties, such as a sheriff, a detec-
tive, a policeman, or a State police
trooper, however designated.

(b) The exclusion provided by section
120 is to be computed on a daily basis,
that is, for each day for which the stat-
utory allowance is paid. If the statute
providing the allowance does not speci-
fy the daily amount of such allowance,
the allowance shall be converted to a
daily basis for the purpose of applying
the limitation provided herein. For ex-
ample, if a State statute provides for a
weekly subsistence allowance, the
daily amount is to be determined by di-
viding the weekly amount by the num-
ber of days for which the allowance is
paid. Thus, if a State trooper receives a
weekly statutory subsistence allow-
ance of $40 would be $8, that is, $40 di-
vided by 5 for 5 days of the week, the
daily amount would be $8, that is, $40
divided by 5. However, for purposes of
this section, only $5 per day may be ex-
cluded, or $25 on a weekly basis.

(c) Expenses in respect of which the
allowance under section 120 is paid may
not be deducted under any provision of
the income tax laws except to the ex-
tent that (1) such expenses exceed the
amount of the exclusion, and (2) the ex-
cess is otherwise allowable as a deduc-
tion. For example, if a State statute
provides a subsistence allowance of $3
per day and the taxpayer, a state
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trooper, incurs expenditures of $4.50 for
meals while away from home overnight
on official police duties only $3 would
be excludable under this section. Ex-
penses relating to such exclusion ($3)
may not be deducted under any provi-
sion of the income tax laws. However,
the remaining $1.50 may be an allow-
able deduction under section 162 as
traveling expenses while away from
home in the performance of official du-
ties. See §1.162-2.

(d) In the case of taxable years end-
ing after September 30, 1958, section 120
and this section do not apply to
amounts received as a statutory sub-
sistence allowance for any day after
September 30, 1958.

§1.120-3 Notice of application for rec-
ognition of status of qualified group
legal services plan.

(@) In general. In order for a plan to
be a qualified group legal services plan
for purposes of the exclusion from
gross income provided by section
120(a), the plan must give notice to the
Internal Revenue Service that it is ap-
plying for recognition of its status as a
qualified plan. Paragraph (b) of this
section describes how the notice is to
be filed for the plan. Paragraph (c) of
this section describes the action that
the Internal Revenue Service will take
in response to the notice submitted for
the plan. Paragraph (d) of this section
describes the period of plan qualifica-
tion.

(b) Filing of notice—(1) In general. A
notice of application for recognition of
the status of a qualified group legal
services plan must be filed with the
key district director of internal rev-
enue as described in §601.201(n). The no-
tice must be filed on Form 1024, Appli-
cation for Recognition of Exemption
Under section 501(a) or for Determina-
tion Under section 120, with the accom-
panying Schedule L, and must contain
the information required by the form
and any accompanying instructions.
The form may be filed by either the
employer adopting the plan or the per-
son administering the plan. No Form
1024 and Schedule L may be filed for a
plan before an employer adopts the
plan, or proposes to adopt the plan con-
tingent only upon the recognition of
the plan as a qualified plan.
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(2) Plans to which more than one em-
ployer contributes. In general, for pur-
poses of section 120 the adoption of a
plan by an employer constitutes the
adoption of a separate plan to which
that employer alone contributes, not-
withstanding that, in form, the em-
ployer purports to adopt a plan with
respect to which the employer is one of
two or more contributing employers.
Accordingly, a separate Schedule L
must be filed pursuant to the instruc-
tions accompanying Form 1024 for each
employer adopting a plan.

(3) Certain collectively bargained plans.
Notwithstanding subparagraph (2) of
this paragraph, if a plan to which more
than one employer contributes is a
plan to which this subparagraph (3) ap-
plies, the plan is treated as a single
plan for purposes of section 120. Ac-
cordingly, only one Form 1024 and
Schedule L is required to be filed for
the plan, regardless of the number of
employers originally adopting the
plan. In addition, once a Form 1024 and
Schedule L is filed, no additional filing
is required with respect to an employer
who thereafter adopts the plan. In gen-
eral, this subparagraph (3) applies to
any plan that is maintained pursuant
to a collective bargaining agreement
between employee representatives and
more than one employer who is re-
quired by the plan instrument or other
agreement to contribute to the plan
with respect to employees (or their
spouses or dependents) participating in
the plan. This subparagraph does not
apply, however, if all employers re-
quired to contribute to the plan are
corporations which are members of a
controlled group of corporations within
the meaning of section 1563(a), deter-
mined without regard to section
1563(e)(3)(C). If all employers required
to contribute to the plan are corpora-
tions which are members of such a con-
trolled group, the filing requirements
described in subparagraph (2) of this
paragraph apply, notwithstanding that
the plan is maintained pursuant to a
collective bargaining agreement.

(c) Internal Revenue Service action on
notice of application for recognition. The
Internal Revenue Service will issue to
the person submitting Form 1024 and
Schedule L a ruling or determination
letter stating that the plan is or is not
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a qualified group legal services plan.
For general procedural rules, see
§601.201 (a) through (n), as that section
relates to rulings and determination
letters.

(d) Period of plan qualification—(1) In
general. In the case of a favorable de-
termination, the plan will be consid-
ered a qualified group legal services
plan. If a Form 1024 and Schedule L re-
quired to be filed by or on behalf of an
employer is filed before—

(i) The end of the first plan year (as
determined under the plan),

(if) The end of the plan year within
which the employer adopts the plan, or

(iii) July 29, 1980,
the period of plan qualification with
respect to the employer will begin on
the date the plan is adopted by the em-
ployer (or, if later, January 1, 1977). If
the form and schedule are not filed be-
fore the latest of the dates described in
subdivisions (i), (ii) and (iii), the period
of plan qualification with respect to
the employer will begin on the date of
filing. In any case in which either the
Form 1024 or Schedule L filed by or on
behalf of an employer is incomplete,
the date of filing is the date on which
the incomplete form or schedule is
filed, if the necessary additional infor-
mation is provided at the request of
the Commissioner within the addi-
tional time period allowed by the Com-
missioner. If the additional informa-
tion is not provided within the addi-
tional time period, allowed, the date of
filing is the date on which the addi-
tional information is filed. If no sepa-
rate Form 1024 and Schedule L are re-
quired to be filed by or on behalf of an
employer (see paragraph (b)(3) of this
section), the period of plan qualifica-
tion with respect to the employer will
begin on the date the plan is adopted
by the employer (or, if later, January
1, 1977). In any case in which a plan is
materially modified to conform to the
requirements of section 120, either be-
fore or after a Form 1024 and Schedule
L are filed, the period of plan qualifica-
tion will not include any period before
the effective date of the modification.

(2) Plans in existence on June 4, 1976.
(i) Notwithstanding paragraph (d)(1) of
this section, a written group legal serv-
ices plan providing for employer con-
tributions which was in existence on
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June 4, 1976, will be considered a quali-
fied group legal services plan for the
period January 1, 1977, through April 2,
1977. However, if the plan is maintained
pursuant to one or more agreements
which were in effect on October 4, 1976,
and which the Secretary of Labor finds
to be collective bargaining agreements,
the period of deemed qualification will
extend beyond April 2, 1977, and end on
the date on which the last of the col-
lective bargaining agreements relating
to the plan terminates. Extensions of a
bargaining agreement which are agreed
to after October 4, 1976, are to be dis-
regarded. The period of deemed quali-
fication for a plan maintained pursuant
to a collective bargaining agreement
will not, however, extend beyond De-
cember 31, 1981.

(i) A written group legal services
plan will be considered to have been in
existence on June 4, 1976, if on or be-
fore that date the plan was reduced to
writing and adopted by one or more
employers. No amounts need have been
contributed under the plan as of June
4, 1976.

(iii) Notwithstanding that a plan is a
qualified plan for the period of deemed
qualification described in this para-
graph (d)(2), the rules of paragraphs (c)
and (d)(1) of this section still apply
with respect to a Form 1024 and Sched-
ule L filed for the plan. For example, if
a Form 1024 and Schedule L filed by or
on behalf of an employer are filed be-
fore the latest of the 3 dates described
in paragraph (d)(1) of this section, in
the case of a favorable determination
the plan will be a qualified plan from
the date the plan is adopted by the em-
ployer (or, if later, January 1, 1977),
and any period of deemed qualification
and the period of qualification based
upon the favorable determination will
overlap. However, in the case of a plan
to which this paragraph (d)(2) applies,
if a Form 1024 and Schedule L required
to be filed by or on behalf of an em-
ployer is not filed before the latest of
the 3 dates described in paragraph
(d)(1) of this section, the following
rules shall apply. In general, if Form
1024 and Schedule L are filed before the
end of the plan year following the plan
year with or within which the plan’s
period of deemed qualification expires,
in the event of a favorable determina-
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tion the plan will be a qualified plan
with respect to the employer beginning
on the earlier of the day following the
date on which the period of deemed
qualification expires or the date on
which the Form 1024 and Schedule L
are filed. The period of plan qualifica-
tion with respect to an employer can-
not, however, include any period before
the employer adopts the plan. If the
Form 1024 and Schedule L are not filed
before the end of the plan year fol-
lowing the plan year with or within
which the plan’s period of deemed qual-
ification expires, in the case of a favor-
able determination the plan will be a
qualified plan with respect to an em-
ployer from the later of the date of fil-
ing or adoption of the plan by the em-
ployer. The rules described in para-
graph (d)(1) of this section relating to
incomplete filings and plan modifica-
tions apply with respect to a filing de-
scribed in this paragraph (d)(2).

(e) Effective date. This section is ef-
fective for notices of application for
recognition of the status of a qualified
group legal services plan filed after
May 29, 1980.

(Secs. 120(c)(4) and 7805 of the Internal Rev-
enue Code of 1954, 90 Stat. 1926, 68A Stat. 917;
(26 U.S.C. 120(c)(4), 7805))

[T.D. 7696, 45 FR 28320, Apr. 29, 1980]

§1.121-1 Exclusion of gain from sale
or exchange of a principal resi-
dence.

(@) In general. Section 121 provides
that, wunder certain circumstances,
gross income does not include gain re-
alized on the sale or exchange of prop-
erty that was owned and used by a tax-
payer as the taxpayer’s principal resi-
dence. Subject to the other provisions
of section 121, a taxpayer may exclude
gain only if, during the 5-year period
ending on the date of the sale or ex-
change, the taxpayer owned and used
the property as the taxpayer’s prin-
cipal residence for periods aggregating
2 years or more.

(b) Residence—(1) In general. Whether
property is used by the taxpayer as the
taxpayer’s residence depends upon all
the facts and circumstances. A prop-
erty used by the taxpayer as the tax-
payer’s residence may include a house-
boat, a house trailer, or the house or
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