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treated separately for purposes of de-
termining whether the service per-
formed in such position is performed by 
an employee and whether compensa-
tion for service performed in the posi-
tion is solely on a fee basis. 

(ii) If an individual receives fees after 
1967 for service performed by him as an 
employee of a State or a political sub-
division thereof in a position com-
pensated solely on a fee basis, the serv-
ice for which such fees are received 
constitutes a trade or business within 
the meaning of section 1402(c) and 
§ 1.1402(c)–1 except that if service per-
formed in such position is covered 
under an agreement entered into by 
the State and the Secretary of Health, 
Education, and Welfare pursuant to 
section 218 of the Social Security Act 
at the time a fee is received, the serv-
ice to which such fee relates does not 
constitute a trade or business. See also 
paragraph (a) of § 1.1402(c)–2, relating, 
in part, to the performance of the func-
tions of a public office of a State or a 
political subdivision thereof by an indi-
vidual. 

(2) Election with respect to fees received 
in 1968. (i) Any individual who in 1968 
receives fees for service as an employee 
of a State or a political subdivision 
thereof in a position compensated sole-
ly on a fee basis may elect, if the per-
formance of the service for which such 
fees are received constitutes a trade or 
business pursuant to the provisions of 
subparagraph (1) of this paragraph, to 
have such performance of service treat-
ed as excluded from the term ‘‘trade or 
business’’ for the purpose of the tax on 
self-employment income, pursuant to 
the provisions of section 122(c)(2) of the 
Social Security Amendments of 1967 (as 
quoted in § 1.1402(c)). Such election 
shall not be limited to service to which 
the fees received in 1968 are attrib-
utable but must also be applicable to 
service (if any) in subsequent years 
which, except for the election, would 
constitute a trade or business pursuant 
to the provisions of subparagraph (1) of 
this paragraph. An election made pur-
suant to the provisions of this subpara-
graph is irrevocable. 

(ii) The election referred to in sub-
division (i) of this subparagraph shall 
be made by filing a certificate of elec-
tion of exemption (Form 4415) on or be-

fore the due date of the income tax re-
turn (see section 6072), including any 
extension thereof (see section 6081), for 
the taxable year of the individual mak-
ing the election which begins in 1968. 
The certificate of election of exemp-
tion shall be filed with an internal rev-
enue office in accordance with the in-
structions on the certificate. 

(g) Individuals engaged in fishing. For 
taxable years ending after December 
31, 1954, service performed by an indi-
vidual on a boat engaged in catching 
fish or other forms of aquatic animal 
life (hereinafter ‘‘fish’’) constitutes a 
trade or business within the meaning 
of section 1402(c) and § 1.1402(c)–1 if the 
service is excepted from the definition 
of employment by section 3121(b)(20) 
and § 31.3121(b)(20)–1(a). However, the 
preceding sentence does not apply to 
services performed after December 31, 
1954, and before October 4, 1976, on a 
boat engaged in catching fish if the 
owner or operator of the boat treated 
the individual as an employee in the 
manner described in § 31.3121(b)(20)–1(b). 

[T.D. 6691, 28 FR 12796, Dec. 3, 1963, as amend-
ed by T.D. 6978, 33 FR 15937, Oct. 30, 1968; T.D. 
7333, 39 FR 44448, Dec. 24, 1974; T.D. 7691, 45 
FR 24129, Apr. 9, 1980; T.D. 7716, 45 FR 57123, 
Aug. 27, 1980] 

§ 1.1402(c)–4 Individuals under Rail-
road Retirement System. 

The performance of service by an in-
dividual as an employee or employee 
representative as defined in section 
3231(b) and (c), respectively (see 
§§ 31.3231(b)–1 and 31.3231(c)–1 of Part 31 
of this chapter (Employment Tax Reg-
ulations)), that is, an individual cov-
ered under the railroad retirement sys-
tem, does not constitute a trade or 
business. 

§ 1.1402(c)–5 Ministers and members of 
religious orders. 

(a) In general—(1) Taxable years ending 
before 1968. For taxable years ending 
before 1955, a duly ordained, commis-
sioned, or licensed minister of a church 
or a member of a religious order is not 
engaged in carrying on a trade or busi-
ness with respect to service performed 
by him in the exercise of his ministry 
or in the exercise of duties required by 
such order. However, for taxable years 
ending after 1954 and before 1968, any 
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individual who is a duly ordained, com-
missioned, or licensed minister of a 
church or a member of a religious order 
(other than a member of a religious 
order who has taken a vow of poverty 
as a member of such order) may elect, 
as provided in § 1.1402(e)(1)–1, to have 
the Federal old-age, survivors, and dis-
ability insurance system established by 
title II of the Social Security Act ex-
tended to service performed by him in 
his capacity as such a minister or 
member. If such a minister or a mem-
ber of a religious order makes an elec-
tion pursuant to § 1.1402(e)(1)–1 he is, 
with respect to service performed by 
him in such capacity, engaged in car-
rying on a trade or business for each 
taxable year to which the election is 
effective. An election by a minister or 
member of a religious order has no ap-
plication to service performed by such 
minister or member which is not in the 
exercise of his ministry or in the exer-
cise of duties required by such order. 

(2) Taxable years ending after 1967. For 
any taxable year ending after 1967, a 
duly ordained, commissioned, or li-
censed minister of a church or a mem-
ber of a religious order (other than a 
member of a religious order who has 
taken a vow of poverty as a member of 
such order) is engaged in carrying on a 
trade or business with respect to serv-
ice performed by him in the exercise of 
his ministry or in the exercise of duties 
required by such order unless an ex-
emption under section 1402(e) (see 
§§ 1.1402(e)–1A through 1.1402(e)–4A) is 
effective with respect to such indi-
vidual for the taxable year during 
which the service is performed. An ex-
emption which is effective with respect 
to a minister or a member of a reli-
gious order has no application to serv-
ice performed by such minister or 
member which is not in the exercise of 
his ministry or in the exercise of duties 
required by such order. 

(b) Service by a minister in the exercise 
of his ministry. (1)(i) A certificate of 
election filed by a duly ordained, com-
missioned, or licensed minister of a 
church under the provisions of 
§ 1.1402(e)(1)–1 has application only to 
service performed by him in the exer-
cise of his ministry. 

(ii) An exemption under section 
1402(e) (see §§ 1.1402(e)–1A through 

1.1402(e)–4A) which is effective with re-
spect to a duly ordained, commis-
sioned, or licensed minister of a church 
has application only to service per-
formed by him in the exercise of his 
ministry. 

(2) Except as provided in paragraph 
(c)(3) of this section, service performed 
by a minister in the exercise of his 
ministry includes the ministration of 
sacerdotal functions and the conduct of 
religious worship, and the control, con-
duct, and maintenance of religious or-
ganizations (including the religious 
boards, societies, and other integral 
agencies of such organizations), under 
the authority of a religious body con-
stituting a church or church denomina-
tion. The following rules are applicable 
in determining whether services per-
formed by a minister are performed in 
the exercise of his ministry: 

(i) Whether service performed by a 
minister constitutes the conduct of re-
ligious worship or the ministration of 
sacerdotal functions depends on the te-
nets and practices of the particular re-
ligious body constituting his church or 
church denomination. 

(ii) Service performed by a minister 
in the control, conduct, and mainte-
nance of a religious organization re-
lates to directing, managing, or pro-
moting the activities of such organiza-
tion. Any religious organization is 
deemed to be under the authority of a 
religious body constituting a church or 
church denomination if it is organized 
and dedicated to carrying out the te-
nets and principles of a faith in accord-
ance with either the requirements or 
sanctions governing the creation of in-
stitutions of the faith. The term ‘‘reli-
gious organization’’ has the same mean-
ing and application as is given to the 
term for income tax purposes. 

(iii) If a minister is performing serv-
ice in the conduct of religious worship 
or the ministration of sacerdotal func-
tions, such service is in the exercise of 
his ministry whether or not it is per-
formed for a religious organization. 
The application of this rule may be il-
lustrated by the following example: 

Example. M, a duly ordained minister, is 
engaged to perform service as chaplain at N 
University. M devotes his entire time to per-
forming his duties as chaplain which include 
the conduct of religious worship, offering 
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spiritual counsel to the university students, 
and teaching a class in religion. M is per-
forming service in the exercise of his min-
istry. 

(iv) If a minister is performing serv-
ice for an organization which is oper-
ated as an integral agency of a reli-
gious organization under the authority 
of a religious body constituting a 
church or church denomination, all 
service performed by the minister in 
the conduct of religious worship, in the 
ministration of sacerdotal functions, or 
in the control, conduct, and mainte-
nance of such organization (see sub-
paragraph (2)(ii) of this paragraph) is in 
the exercise of his ministry. The appli-
cation of this rule may be illustrated 
by the following example: 

Example. M, a duly ordained minister, is 
engaged by the N Religious Board to serve as 
director of one of its departments. He per-
forms no other service. The N Religious 
Board is an integral agency of O, a religious 
organization operating under the authority 
of a religious body constituting a church de-
nomination. M is performing service in the 
exercise of his ministry. 

(v) If a minister, pursuant to an as-
signment or designation by a religious 
body constituting his church, performs 
service for an organization which is 
neither a religious organization nor op-
erated as an integral agency of a reli-
gious organization, all service per-
formed by him, even though such serv-
ice may not involve the conduct of reli-
gious worship or the ministration of 
sacerdotal functions, is in the exercise 
of his ministry. The application of this 
rule may be illustrated by the fol-
lowing example: 

Example. M, a duly ordained minister, is as-
signed by X, the religious body constituting 
his church, to perform advisory service to Y 
Company in connection with the publication 
of a book dealing with the history of M’s 
church denomination. Y is neither a reli-
gious organization nor operated as an inte-
gral agency of a religious organization. M 
performs no other service for X or Y. M is 
performing service in the exercise of his min-
istry. 

(c) Service by a minister not in the exer-
cise of his ministry. (1)(i) A certificate 
filed by a duly ordained, commissioned, 
or licensed minister of a church under 
the provisions of § 1.1402(e)(1)–1 has no 
application to service performed by 

him which is not in the exercise of his 
ministry. 

(ii) An exemption under section 
1402(e) (see §§ 1.1402(e)–1A through 
1.1402(e)–4A) which is effective with re-
spect to a duly ordained, commis-
sioned, or licensed minister of a church 
has no application to service performed 
by him which is not in the exercise of 
his ministry. 

(2) If a minister is performing service 
for an organization which is neither a 
religious organization nor operated as 
an integral agency of a religious orga-
nization and the service is not per-
formed pursuant to an assignment or 
designation by his ecclesiastical supe-
riors, then only the service performed 
by him in the conduct of religious wor-
ship or the ministration of sacerdotal 
functions is in the exercise of his min-
istry. See, however, subparagraph (3) of 
this paragraph. The application of the 
rule in this subparagraph may be illus-
trated by the following example: 

Example. M, a duly ordained minister, is 
engaged by N University to teach history 
and mathematics. He performs no other serv-
ice for N although from time to time he per-
forms marriages and conducts funerals for 
relatives and friends. N University is neither 
a religious organization nor operated as an 
integral agency of a religious organization. 
M is not performing the service for N pursu-
ant to an assignment or designation by his 
ecclesiastical superiors. The service per-
formed by M for N University is not in the 
exercise of his ministry. However, service 
performed by M in performing marriages and 
conducting funerals is in the exercise of his 
ministry. 

(3) Service performed by a duly or-
dained, commissioned, or licensed min-
ister of a church as an employee of the 
United States, or a State, Territory, or 
possession of the United States, or the 
District of Columbia, or a foreign gov-
ernment, or a political subdivision of 
any of the foregoing, is not considered 
to be in the exercise of his ministry for 
purposes of the tax on self-employment 
income, even though such service may 
involve the ministration of sacerdotal 
functions or the conduct of religious 
worship. Thus, for example, service 
performed by an individual as a chap-
lain in the Armed Forces of the United 
States is considered to be performed by 
a commissioned officer in his capacity 
as such, and not by a minister in the 

VerDate May<04>2004 08:29 May 25, 2004 Jkt 203093 PO 00000 Frm 00035 Fmt 8010 Sfmt 8010 Y:\SGML\203093T.XXX 203093T



36 

26 CFR Ch. I (4–1–04 Edition) § 1.1402(c)–6 

exercise of his ministry. Similarly, 
service performed by an employee of a 
State as a chaplain in a State prison is 
considered to be performed by a civil 
servant of the State and not by a min-
ister in the exercise of his ministry. 

(d) Service in the exercise of duties re-
quired by a religious order—(1) Certificate 
of election. A certificate of election 
filed by a member of a religious order 
(other than a member of a religious 
order who has taken a vow of poverty 
as a member of such order) under the 
provisions of § 1.1402(e)(1)–1 has applica-
tion to all duties required of him by 
such order. 

(2) Exemption. An exemption under 
section 1402(e) (see §§ 1.1402(e)–1A 
through 1.1402(e)–4A) which is effective 
with respect to a member of a religious 
order (other than a member of a reli-
gious order who has taken a vow of 
poverty as a member of such order) has 
application only to the duties required 
of him by such order. 

(3) Service. For purposes of subpara-
graphs (1) and (2) of this paragraph, the 
nature or extent of the duties required 
of the member by the order is immate-
rial so long as it is a service which he 
is directed or required to perform by 
his ecclesiastical superiors. 

[T.D. 6691, 28 FR 12796, Dec. 3, 1963, as amend-
ed by T.D. 6978, 33 FR 15937, Oct. 30, 1968] 

§ 1.1402(c)–6 Members of certain pro-
fessions. 

(a) Periods of exclusion—(1) Taxable 
years ending before 1955. For taxable 
years ending before 1955, an individual 
is not engaged in carrying on a trade or 
business with respect to the perform-
ance of service in the exercise of his 
profession as a physician, lawyer, den-
tist, osteopath, veterinarian, chiro-
practor, naturopath, optometrist, 
Christian Science practitioner, archi-
tect, certified public accountant, ac-
countant registered or licensed as an 
accountant under State or municipal 
law, full-time practicing public ac-
countant, funeral director, or profes-
sional engineer. 

(2) Taxable years ending in 1955. Ex-
cept as provided in paragraph (b) of 
this section, for a taxable year ending 
in 1955 an individual is not engaged in 
carrying on a trade or business with re-
spect to the performance of service in 

the exercise of his profession as a phy-
sician, lawyer, dentist, osteopath, vet-
erinarian, chiropractor, naturopath, 
optometrist, or Christian Science prac-
titioner. 

(3) Taxable years ending after 1955—(i) 
Doctors of medicine. For taxable years 
ending after 1955 and before December 
31, 1965, and individual is not engaged 
in carrying on a trade or business with 
respect to the performance of service 
in the exercise of his profession as a 
doctor of medicine. For taxable years 
ending after December 30, 1965, an indi-
vidual is engaged in carrying on a 
trade or business with respect to the 
performance of service in the exercise 
of his profession as a doctor of medi-
cine. 

(ii) Christian Science practitioners. Ex-
cept as provided in paragraph (b)(1) of 
this section, for taxable years ending 
after 1955 and before 1968, an individual 
is not engaged in carrying on a trade or 
business with respect to the perform-
ance of service in the exercise of his 
profession as a Christian Science prac-
titioner. For provisions relating to the 
performance of service in taxable years 
ending after 1967 by an individual in 
the exercise of his profession as a 
Christian Science practitioner, see 
paragraph (b)(2) of this section. 

(b) Christian Science practitioner—(1) 
Certain taxable years ending before 1968; 
election. For taxable years ending after 
1954 and before 1968, a Christian 
Science practitioner may elect, as pro-
vided in § 1.1402(e)(1)–1, to have the Fed-
eral old-age, survivors, and disability 
insurance system established by title II 
of the Social Security Act extended to 
service performed by him in the exer-
cise of his profession as a Christian 
Science practitioner. If an election is 
made pursuant to § 1.1402(e)(1)–1, the 
Christian Science practitioner is, with 
respect to the performance of service 
in the exercise of such profession, en-
gaged in carrying on a trade or busi-
ness for each taxable year for which 
the election is effective. An election by 
a Christian Science practitioner has no 
application to service performed by 
him which is not in the exercise of his 
profession as a Christian Science prac-
titioner. 

(2) Taxable years ending after 1967; ex-
emption. For a taxable year ending 
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