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as much as $75,000,000 from BK2 in the past.
On January 1, 1995, DC asks to borrow
$50,000,000 from BK2. BK2 does not have the
funds available to make a loan of that size.
BK2 considers asking BK1 to enter into a
loan with DC but rejects this possibility be-
cause of the additional withholding tax that
would be incurred. Accordingly, BK2 borrows
the necessary amount from BK1 with the in-
tention of on-lending to DC. BK1 does not
make the loan directly to DC because of the
withholding tax that would apply to pay-
ments of interest from DC to BK1. DC does
not negotiate with BK1 and has no reason to
know that BK1 was the source of the loan.

(ii) The loan from BK2 to DC and the loan
from BK1 to BK2 are both financing trans-
actions and together constitute a financing
arrangement within the meaning of §1.881-
3(a)(2)(i). BK1 is the financing entity, BK2 is
the intermediate entity, and DC is the fi-
nanced entity. The participation of BK2 in
the financing arrangement reduces the tax
imposed by section 881. Because the partici-
pation of BK2 in the financing arrangement
reduces the tax imposed by section 881 and
because there was a tax avoidance plan, BK2
is a conduit entity.

(ii1) Because DC does not know or have rea-
son to know of the tax avoidance plan (and
by extension that the financing arrangement
is a conduit financing arrangement), DC is
not required to withhold tax under section
1441. However, BK2, who is also a with-
holding agent under section 1441 and who
knows that the financing arrangement is a
conduit financing arrangement, is not re-
lieved of its withholding responsibilities.

(3) Effective date. This paragraph (f) is
effective for payments made by fi-
nanced entities on or after September
11, 1995. This paragraph shall not apply
to interest payments covered by sec-
tion 127(g)(3) of the Tax Reform Act of
1984, and to interest payments with re-
spect to other debt obligations issued
prior to October 15, 1984 (whether or
not such debt was issued by a Nether-
lands Antilles corporation).

(g) Effective date. Except as otherwise
provided in paragraph (f)(3) of this sec-
tion, this section applies to payments
made after December 31, 2000.

[T.D. 7977, 49 FR 36834, Sept. 20, 1984, as
amended by T.D. 8611, 60 FR 41014, Aug. 11,
1995; 60 FR 55312, Oct. 31, 1995; T.D. 8734, 62
FR 53462, Oct. 14, 1997; T.D. 8804, 63 FR 72188,
Dec. 31, 1998; T.D. 8856, 64 FR 73412, Dec. 30,
1999; T.D. 8881, 65 FR 32197, 32212, May 22,
2000; 66 FR 18189, Apr. 6, 2001]
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§1.1441-8 Exemption from with-
holding for payments to foreign
governments, international organi-
zations, foreign central banks of
issue, and the Bank for Inter-
national Settlements.

(a) Foreign governments. Under section
892, certain specific types of income re-
ceived by foreign governments are ex-
cluded from gross income and are ex-
empt from taxation, unless derived
from the conduct of a commercial ac-
tivity or received from or by a con-
trolled commercial entity. Accord-
ingly, withholding is not required
under §1.1441.1 with regard to any item
of income which is exempt from tax-
ation under section 892.

(b) Reliance on claim of exemption by
foreign government. Absent actual
knowledge or reason to know other-
wise, the withholding agent may rely
upon a claim of exemption made by the
foreign government if, prior to the pay-
ment, the withholding agent can reli-
ably associate the payment with docu-
mentation upon which it can rely to
treat the payment as made to a bene-
ficial owner in accordance with §1.1441-
1(e)(1)(ii). A Form W-8 furnished by a
foreign government for purposes of
claiming an exemption under this para-
graph (b) is valid only if, in addition to
other applicable requirements, it cer-
tifies that the income is, or will be, ex-
empt from taxation under section 892
and the regulations under that section
and whether the person whose name is
on the certificate is an integral part of
a foreign government (as defined in
§1.892-2T(a)(2)) or a controlled entity
(as defined in §1.892-2T (a)(3)).

(c) Income of a foreign central bank of
issue or the Bank for International Settle-
ments—(1) Certain interest income. Sec-
tion 895 provides for the exclusion from
gross income of certain income derived
by a foreign central bank of issue, or
by the Bank for International Settle-
ments, from obligations of the United
States or of any agency or instrumen-
tality thereof or from interest on de-
posits with persons carrying on the
banking business if the bank is the
owner of the obligations or deposits
and does not hold the obligations or de-
posits for, or use them in connection
with, the conduct of a commercial
banking function or other commercial
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activity by such bank. See §1.895-1. Ab-
sent actual knowledge or reason to
know that a foreign central bank of
issue, or the Bank for International
Settlements, is operating outside the
scope of the exclusion granted by sec-
tion 895 and the regulations under that
section, the withholding agent may
rely on a claim of exemption if, prior
to the payment, the withholding agent
can reliably associate the payment
with documentation upon which it can
rely to treat the foreign central bank
of issue or the Bank for International
Settlements as the beneficial owner of
the payment in accordance with
§1.1441-1(e)(1)(ii). A Form Ww-8 fur-
nished by a foreign central bank of
issue or the Bank for International
Settlements for purposes of claiming
an exemption under this paragraph
(©)(1) is valid only if, in addition to
other applicable requirements, it cer-
tifies that the person whose name is on
the certificate is a foreign central bank
of issue, or the Bank for International
Settlements, and that the bank does
not, and will not, hold the obligations
or the bank deposits covered by the
Form W-8 for, or use them in connec-
tion with, the conduct of a commercial
banking function or other commercial
activity.

(2) Bankers acceptances. Interest de-
rived by a foreign central bank of issue
from bankers acceptances is exempt
from tax under sections 871(i)(2)(C) and
881(d) and §1.861-2(b)(4). With respect to
bankers’ acceptances, a withholding
agent may treat a payee as a foreign
central bank of issue without requiring
a withholding certificate if the name of
the payee and other facts surrounding
the payment reasonably indicate that
the payee or beneficial owner is a for-
eign central bank of issue, as defined in
§1.861-2(b)(4).

(d) Exemption for payments to inter-
national organizations. A payment to an
international organization (within the
meaning of section 7701(a)(18)) is ex-
empt from withholding on any pay-
ment. A withholding agent may treat a
payee as an international organization
without requiring a withholding cer-
tificate if the name of the payee is one
that is designated as an international
organization by executive order (pursu-
ant to 22 U.S.C. 288 through 288(f)) and
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other facts surrounding the trans-
action reasonably indicate that the
international organization is the bene-
ficial owner of the payment.

(e) Failure to receive withholding cer-
tificate timely and other applicable proce-
dures. See applicable procedures de-
scribed in §1.1441-1(b)(7) in the event
the withholding agent does not hold a
valid withholding certificate described
in paragraph (b) or (c)(1) of this section
or other appropriate documentation at
the time of payment. Further, the pro-
visions of §1.1441-1(e)(4) shall apply to
withholding certificates and other doc-
uments related thereto furnished under
the provisions of this section.

(f) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules. For purposes of
this section, the validity of a Form 8709
that was valid on January 1, 1998,
under the regulations in effect prior to
January 1, 2001 (see 26 CFR part 1, re-
vised April 1, 1999) and expired, or will
expire, at any time during 1998, is ex-
tended until December 31, 1998. The va-
lidity of a Form 8709 that is valid on or
after January 1, 1999, remains valid
until its validity expires under the reg-
ulations in effect prior to January 1,
2001 (see 26 CFR part 1, revised April 1,
1999) but in no event shall such a form
remain valid after December 31, 2000.
The rule in this paragraph (f)(2), how-
ever, does not apply to extend the va-
lidity period of a Form 8709 that ex-
pires solely by reason of changes in the
circumstances of the person whose
name is on the certificate. Notwith-
standing the first three sentences of
this paragraph (f)(2), a withholding
agent may choose to not take advan-
tage of the transition rule in this para-
graph (f)(2) with respect to one or more
withholding certificates valid under
the regulations in effect prior to Janu-
ary 1, 2001 (see 26 CFR part 1, revised
April 1, 1999) and, therefore, to require
withholding certificates conforming to
the requirements described in this sec-
tion (new withholding certificates). For
purposes of this section, a new with-
holding certificate is deemed to satisfy
the documentation requirement under
the regulations in effect prior to Janu-
ary 1, 2001 (see 26 CFR part 1, revised
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April 1, 1999). Further, a new with-
holding certificate remains valid for
the period specified in §1.1441-
1(e)(4)(ii), regardless of when the cer-
tificate is obtained.

[T.D. 8211, 53 FR 24066, June 27, 1988, as
amended at T.D. 8211, 53 FR 27595, July 21,
1988; Redesignated and amended by T.D. 8734,
62 FR 53464, Oct. 14, 1997; T.D. 8804, 63 FR
72185, Dec. 31, 1998; 64 FR 73410, Dec. 30, 1999]

§1.1441-9 Exemption from with-
holding on exempt income of a for-
eign tax-exempt organization, in-
cluding foreign private foundations.

(a) Exemption from withholding for ex-
empt income. No withholding is required
under section 1441(a) or 1442, and the
regulations under those sections, on
amounts paid to a foreign organization
that is described in section 501(c) to the
extent that the amounts are not in-
come includable under section 512 in
computing the organization’s unrelated
business taxable income. See, however,
§1.1443-1 for withholding on payments
of unrelated business income to foreign
tax-exempt organizations and on pay-
ments subject to tax under section
4948. For a foreign organization to
claim an exemption from withholding
under section 1441(a) or 1442 based on
its status as an organization described
in section 501(c), it must furnish the
withholding agent with a withholding
certificate described in paragraph (b)(2)
of this section. A foreign organization
described in section 501(c) may choose
to claim a reduced rate of withholding
under the procedures described in other
sections of the regulations under sec-
tion 1441 and not under this section. In
particular, if an organization chooses
to claim benefits under an income tax
treaty, the withholding procedures ap-
plicable to claims of such a reduced
rate are governed solely by the provi-
sions of §1.1441-6 and not of this sec-
tion.

(b) Reliance on foreign organization’s
claim of exemption from withholding—(1)
General rule. A withholding agent may
rely on a claim of exemption under this
section only if, prior to the payment,
the withholding agent can reliably as-
sociate the payment with a valid with-
holding certificate described in para-
graph (b)(2) of this section.
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(2) Withholding certificate. A with-
holding certificate under this para-
graph (b)(2) is valid only if it is a Form
W-8 and if, in addition to other applica-
ble requirements, the Form W-8 in-
cludes the taxpayer identifying number
of the organization whose name is on
the certificate, and it certifies that the
Internal Revenue Service (IRS) has
issued a favorable determination letter
(and the date thereof) that is currently
in effect, what portion, if any, of the
amounts paid constitute income in-
cludible under section 512 in computing
the organization’s unrelated business
taxable income, and, if the organiza-
tion is described in section 501(c)(3),
whether it is a private foundation de-
scribed in section 509. Notwithstanding
the preceding sentence, if the organiza-
tion cannot certify that it has been
issued a favorable determination letter
that is still in effect, its withholding
certificate is nevertheless valid under
this paragraph (b)(2) if the organization
attaches to the withholding certificate
an opinion that is acceptable to the
withholding agent from a U.S. counsel
(or any other person as the IRS may
prescribe in published guidance (see
§601.601(d)(2) of this chapter)) con-
cluding that the organization is de-
scribed in section 501(c). If the deter-
mination letter or opinion of counsel
to which the withholding certificate re-
fers concludes that the organization is
described in section 501(c)(3), and the
certificate further certifies that the or-
ganization is not a private foundation
described in section 509, an affidavit of
the organization setting forth suffi-
cient facts concerning the operations
and support of the organization for the
Internal Revenue Service (IRS) to de-
termine that such organization would
be likely to qualify as an organization
described in section 509(a)(1), (2), (3), or
(4) must be attached to the withholding
certificate. An organization that pro-
vides an opinion of U.S. counsel or an
affidavit may provide the same opinion
or affidavit to more than one with-
holding agent provided that the opin-
ion is acceptable to each withholding
agent who receives it in conjunction
with a withholding certificate. Any
such opinion of counsel or affidavit
must be renewed whenever there is a
change in facts or circumstances that
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