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subgroup attributes attributable to L2 is 
zero except to the extent M elects to appor-
tion all or a part of the subgroup section 382 
limitation of the P loss subgroup to L2. 

Example 4. Relationship through a successor. 
The facts are the same as in Example 3, ex-
cept that, instead of P’s distributing the 
stock of L2, L2 merges into L1 on October 7, 
Year 4. L1 (as successor to L2 in the merger 
within the meaning of § 1.382–2T(f)(4)) con-
tinues to bear a relationship described in 
section 1504(a)(1) to P, the loss subgroup par-
ent. Thus, L2 does not cease to be a member 
of the P loss subgroup as a result of the 
merger. 

(e) Filing the election to apportion—(1) 
Form of the election to apportion. An 
election under paragraph (c) of this 
section must be made by the common 
parent. The election must be made in 
the form of the following statement: 
‘‘THIS IS AN ELECTION UNDER 
§ 1.1502–95A OF THE INCOME TAX 
REGULATIONS TO APPORTION ALL 
OR PART OF THE [insert either CON-
SOLIDATED SECTION 382 LIMITA-
TION or SUBGROUP SECTION 382 
LIMITATION, as appropriate] TO [in-
sert name and E.I.N. of the corporation 
(or the corporations that compose a 
new loss subgroup) to which allocation 
is made]. The declaration must also in-
clude the following information, as ap-
propriate— 

(i) The date of the ownership change 
that resulted in the consolidated sec-
tion 382 limitation (or subgroup section 
382 limitation); 

(ii) The amount of the consolidated 
section 382 limitation (or subgroup sec-
tion 382 limitation) for the taxable 
year during which the former member 
(or new loss subgroup) ceases to be a 
member of the consolidated group (de-
termined without regard to any appor-
tionment under this section; 

(iii) The amount of the value element 
and adjustment element of the consoli-
dated section 382 limitation (or sub-
group section 382 limitation) that is ap-
portioned to the former member (or 
new loss subgroup) pursuant to para-
graph (c) of this section; and 

(iv) The name and E.I.N. of the com-
mon parent making the apportion-
ment. 

(2) Signing of the election. The election 
statement must be signed by both the 
common parent and the former mem-
ber (or, in the case of a loss subgroup, 

the common parent and the loss sub-
group parent) by persons authorized to 
sign their respective income tax re-
turns. 

(3) Filing of the election. The election 
statement must be filed by the com-
mon parent of the group that is appor-
tioning the consolidated section 382 
limitation (or the subgroup section 382 
limitation) with its income tax return 
for the taxable year in which the 
former member (or new loss subgroup) 
ceases to be a member. The common 
parent must also deliver a copy of the 
statement to the former member (or 
the members of the new loss subgroup) 
on or before the day the group files its 
income tax return for the consolidated 
return year that the former member 
(or new loss subgroup) ceases to be a 
member. A copy of the statement must 
be attached to the first return of the 
former member (or the first return in 
which the members of a new loss sub-
group join) that is filed after the close 
of the consolidated return year of the 
group of which the former member (or 
the members of a new loss subgroup) 
ceases to be a member. 

(4) Revocation of election. An election 
statement made under paragraph (c) of 
this section is revocable only with the 
consent of the Commissioner. 

[T.D. 8678, 61 FR 33355, June 27, 1996, as 
amended by T.D. 8823, 64 FR 36101, July 2, 
1999. Redesignated and amended by T.D. 8824, 
64 FR 36126, 36128, July 2, 1999] 

§ 1.1502–96A Miscellaneous rules gen-
erally applicable for testing dates 
before June 25, 1999. 

(a) End of separate tracking of losses— 
(1) Application. This paragraph (a) ap-
plies to a member (or a loss subgroup) 
with a net operating loss carryover 
that arose (or is treated under § 1.1502– 
21(c) or 1.1502–21T(c) in effect prior to 
June 25, 1999, as contained in 26 CFR 
part 1 revised April 1, 1999, as applica-
ble as arising) in a SRLY (or a net un-
realized built-in gain or loss deter-
mined at the time that the member (or 
loss subgroup) becomes a member of 
the consolidated group if there is— 

(i) An ownership change of the mem-
ber (or loss subgroup in connection 
with, or after, becoming a member of 
the group; or 
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(ii) A period of 5 consecutive years 
following the day that the member (or 
loss subgroup) becomes a member of a 
group during which the member (or 
loss subgroup) has not had an owner-
ship change. 

(2) Effect of end of separate tracking. If 
this paragraph (a) applies with respect 
to a member (or loss subgroup), then, 
starting on the day after the earlier of 
the change date (but not earlier than 
the day the member (or loss subgroup) 
becomes a member of the consolidated 
group) or the last day of the 5 consecu-
tive year period described in paragraph 
(a)(1)(ii) of this section, the member’s 
net operating loss carryover that arose 
(or is treated under § 1.1502–21(c) or 
1.1502–21T(c) in effect prior to June 25, 
1999, as contained in 26 CFR part 1 re-
vised April 1, 1999, as applicable as aris-
ing) in a SRLY, is treated as described 
in § 1.1502–91A(c)(1)(i). Also, the mem-
ber’s separately computed net unreal-
ized built-in gain or loss is included in 
the determination whether the group 
has a net unrealized built-in gain or 
loss. The preceding sentences also 
apply for purposes of determining 
whether there is an ownership change 
with respect to such attributes fol-
lowing such change date (or earlier 
day) or 5 consecutive year period. 
Thus, for example, starting the day 
after the change date or the end of the 
5 consecutive year period— 

(i) The consolidated group which in-
cludes the new loss member or loss sub-
group is no longer required to sepa-
rately track owner shifts of the stock 
of the new loss member or loss sub-
group parent to determine if an owner-
ship change occurs with respect to the 
attributes of the new loss member or 
members included in the loss subgroup; 

(ii) The group includes the member’s 
attributes in determining whether it is 
a loss group under § 1.1502–91A(c); 

(iii) There is an ownership change 
with respect to such attributes only if 
the group is a loss group and has an 
ownership change; and 

(iv) If the group has an ownership 
change, such attributes are pre-change 
consolidated attributes subject to the 
loss group’s consolidated section 382 
limitation. 

(3) Continuing effect of end of separate 
tracking. As the context may require, a 

current group determines which of its 
members are included in a loss sub-
group on any testing date by taking 
into account the application of this 
section in the former group. See the ex-
ample in § 1.1502–91A(f)(2). 

(4) Special rule for testing period. For 
purposes of determining the beginning 
of the testing period for a loss group, 
the member’s (or loss subgroup’s) net 
operating loss carryovers (or net unre-
alized built-in gain or loss) described in 
paragraph (a)(2) of this section are con-
sidered to arise— 

(i) In a case described in paragraph 
(a)(1)(i) of this section, in a taxable 
year that begins not earlier than the 
later of the day following the change 
date or the day that the member be-
comes a member of the group; and 

(ii) in a case described in paragraph 
(a)(1)(ii) of this section, in a taxable 
year that begins 3 years before the end 
of the 5 consecutive year period. 

(5) Limits on effects of end of separate 
tracking. The rule contained in this 
paragraph (a) applies solely for pur-
poses of §§ 1.1502–91A through 1.1502–95A 
and this section (other than paragraph 
(b)(2)(ii)(B) of this section (relating to 
the definition of pre-change attributes 
of a subsidiary)) and § 1.1502–98A, and 
not for purposes of other provisions of 
the consolidated return regulations, in-
cluding, for example, §§ 1.1502–15 and 
1.1502–21 (or § 1.1502–15T in effect prior 
to June 25, 1999, as contained in 26 CFR 
part 1 revised April 1, 1999, and 1.1502– 
21T in effect prior to June 25, 1999, as 
contained in 26 CFR part 1 revised 
April 1, 1999, as applicable) (relating to 
the consolidated net operating loss de-
duction). See also paragraph (c) of this 
section for the continuing effect of an 
ownership change with respect to pre- 
change attributes. 

(b) Ownership change of subsidiary—(1) 
Ownership change of a subsidiary because 
of options or plan or arrangement. Not-
withstanding § 1.1502–92A, a subsidiary 
may have an ownership change for pur-
poses of section 382 with respect to its 
attributes which a group or loss sub-
group includes in making a determina-
tion under § 1.1502–91A(c)(1) (relating to 
the definition of loss group) or § 1.1502– 
91A(d) (relating to the definition of loss 
subgroup). The subsidiary has such an 
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ownership change if it has an owner-
ship change under the principles of 
§ 1.1502–95A(b) and section 382 and the 
regulations thereunder (determined on 
a separate entity basis by treating the 
subsidiary as not being a member of a 
consolidated group) in the event of— 

(i) The deemed exercise under § 1.382– 
4(d) of an option or options (other than 
an option with respect to stock of the 
common parent) held by a person (or 
persons acting pursuant to a plan or 
arrangement) to acquire more than 20 
percent of the stock of the subsidiary; 
or 

(ii) An increase by 1 or more 5-per-
cent shareholders, acting pursuant to a 
plan or arrangement to avoid an own-
ership change of a subsidiary, in their 
percentage ownership interest in the 
subsidiary by more than 50 percentage 
points during the testing period of the 
subsidiary through the acquisition (or 
deemed acquisition pursuant to § 1.382– 
4(d)) of ownership interests in the sub-
sidiary and in higher-tier members 
with respect to the subsidiary. 

(2) Effect of the ownership change—(i) 
In general. If a subsidiary has an owner-
ship change under paragraph (b)(1) of 
this section, the amount of consoli-
dated taxable income for any post- 
change year that may be offset by the 
pre-change losses of the subsidiary 
shall not exceed the section 382 limita-
tion for the subsidiary. For purposes of 
this limitation, the value of the sub-
sidiary is determined solely by ref-
erence to the value of the subsidiary’s 
stock. 

(ii) Pre-change losses. The pre-change 
losses of a subsidiary are— 

(A) Its allocable part of any consoli-
dated net operating loss which is at-
tributable to it under § 1.1502–21(b) or 
1.1502–21T(b) in effect prior to June 25, 
1999, as contained in 26 CFR part 1 re-
vised April 1, 1999, as applicable (deter-
mined on the last day of the consoli-

dated return year that includes the 
change date) that is not carried back 
and absorbed in a taxable year prior to 
the year including the change date; 

(B) Its net operating loss carryovers 
that arose (or are treated under 
§ 1.1502–21(c) or 1.1502–21T(c) in effect 
prior to June 25, 1999, as contained in 26 
CFR part 1 revised April 1, 1999, as ap-
plicable as having arisen) in a SRLY; 
and 

(C) Its recognized built-in loss with 
respect to its separately computed net 
unrealized built-in loss, if any, deter-
mined on the change date. 

(3) Coordination with §§ 1.1502–91A, 
1.1502–92A, and 1.1502–94A. If an increase 
in percentage ownership interest 
causes an ownership change with re-
spect to an attribute under this para-
graph (b) and under § 1.1502–92A on the 
same day, the ownership change is con-
sidered to occur only under § 1.1502–92A 
and not under this paragraph (b). See 
§ 1.1502–94A for anti-duplication rules 
relating to value. 

(4) Example. The following example il-
lustrates paragraph (b)(1)(ii) of this 
section. 

Example. Plan to avoid an ownership change 
of a subsidiary. (a) L owns all the stock of L1, 
L1 owns all the stock of L2, L2 owns all the 
stock of L3, and L3 owns all the stock of L4. 
The L group has a consolidated net operating 
loss arising in Year 1 that is carried over to 
Year 2. L has assets other than its L1 stock 
with a value of $900. L1, L2, and L3 own no 
assets other than their L2, L3, and L4 stock. 
L4 has assets with a value of $100. During 
Year 2, A, B, C, and D, acting pursuant to a 
plan to avoid an ownership change of L4, ac-
quire the following ownership interests in 
the members of the L loss group: (A) on Sep-
tember 11, Year 2, A acquires 20 percent of 
the L1 stock from L and B acquires 20 per-
cent of the L2 stock from L1; and (B) on Sep-
tember 20, Year 2, C acquires 20 percent of 
the stock of L3 from L2 and D acquires 20 
percent of the stock of L4 from L3. The fol-
lowing is a graphic illustration of these 
facts: 
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(b) The acquisitions by A, B, C, and D pur-
suant to the plan have increased their re-
spective percentage ownership interests in 
L4 by approximately 10, 13, 16, and 20 per-
centage points, for a total of approximately 
59 percentage points during the testing pe-
riod. This more than 50 percentage point in-
crease in the percentage ownership interest 

in L4 causes an ownership change of L4 under 
paragraph (b)(2) of this section. 

(c) Continuing effect of an ownership 
change. A loss corporation (or loss sub-
group) that is subject to a limitation 
under section 382 with respect to its 
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pre-change losses continues to be sub-
ject to the limitation regardless of 
whether it becomes a member or ceases 
to be a member of a consolidated 
group. See § 1.382–5(d) (relating to suc-
cessive ownership changes and absorp-
tion of a section 382 limitation). 

[T.D. 8678, 61 FR 33362, June 27, 1996; T.D. 
8823, 64 FR 36101, July 2, 1999. Redesignated 
and amended at T.D. 8824, 64 FR 36126, 36128, 
July 2, 1999] 

§ 1.1502–97A Special rules under sec-
tion 382 for members under the ju-
risdiction of a court in a title 11 or 
similar case. [Reserved] 

[T.D. 8678, 61 FR 33364, June 27, 1996. Redesig-
nated by T.D. 8824, 64 FR 36128, July 2, 1999] 

§ 1.1502–98A Coordination with section 
383 generally applicable for testing 
dates (or members joining or leav-
ing a group) before June 25, 1999. 

The rules contained in §§ 1.1502–91A 
through 1.1502–96A also apply for pur-
poses of section 383, with appropriate 
adjustments to reflect that section 383 
applies to credits and net capital 
losses. Similarly, in the case of net 
capital losses, general business credits, 
and excess foreign taxes that are pre- 
change attributes, § 1.383–1 applies the 
principles of §§ 1.1502–91A through 
1.1502–96A. For example, if a loss group 
has an ownership change under § 1.1502– 
92A and has a carryover of unused gen-
eral business credits from a pre-change 
consolidated return year to a post- 
change consolidated return year, the 
amount of the group’s regular tax li-
ability for the post-change year that 
can be offset by the carryover cannot 
exceed the consolidated section 383 
credit limitation for that post-change 
year, determined by applying the prin-
ciples of §§ 1.383–1(c)(6) and 1.1502–93A 
(relating to the computation of the 
consolidated section 382 limitation). 

[T.D. 8678, 61 FR 33364, June 27, 1996. Redesig-
nated and amended by T.D. 8824, 64 FR 36126, 
36128, July 2, 1999] 

§ 1.1502–99A Effective dates. 
(a) Effective date—(1) In general. Ex-

cept as provided in § 1.1502–99(b), 
§§ 1.1502–91A through 1.1502–96A and 
1.1502–98A apply to any testing date on 
or after January 1, 1997, and before 
June 25, 1999. Sections 1.1502–94A 

through 1.1502–96A also apply on any 
date on or after January 1, 1997, and be-
fore June 25, 1999, on which a corpora-
tion becomes a member of a group or 
on which a corporation ceases to be a 
member of a loss group (or a loss sub-
group). 

(2) Anti-duplication rules for recognized 
built-in gain. Section 1.1502–93(c)(2) (re-
lating to recognized built-in gain of a 
loss group or loss subgroup) applies to 
taxable years for which the due date 
for income tax returns (without exten-
sions) is after June 25, 1999, 

(b) Testing period may include a period 
beginning before January 1, 1997. A test-
ing period for purposes of §§ 1.1502–91A 
through 1.1502–96A and 1.1502–98A may 
include a period beginning before Janu-
ary 1, 1997. Thus, for example, in apply-
ing § 1.1502–92A(b)(1)(i) (relating to the 
determination of an ownership change 
of a loss group), the determination of 
the lowest percentage ownership inter-
est of any 5-percent shareholder of the 
common parent during a testing period 
ending on a testing date occurring on 
or after January 1, 1997, takes into ac-
count the period beginning before Jan-
uary 1, 1997, except to the extent that 
the period is more than 3 years before 
the testing date or is otherwise before 
the beginning of the testing period. See 
§ 1.1502–92A(b)(1). 

(c) Transition rules—(1) Methods per-
mitted—(i) In general. For the period 
ending before January 1, 1997, a con-
solidated group is permitted to use any 
method described in paragraph (c)(2) of 
this section which is consistently ap-
plied to determine if an ownership 
change occurred with respect to a con-
solidated net operating loss, a net oper-
ating loss carryover (including net op-
erating loss carryovers arising in 
SRLYs), or a net unrealized built-in 
loss. If an ownership change occurred 
during that period, the group is also 
permitted to use any method described 
in paragraph (c)(2) of this section 
which is consistently applied to com-
pute the amount of the section 382 lim-
itation that applies to limit the use of 
taxable income in any post-change 
year ending before, on, or after Janu-
ary 1, 1997. The preceding sentence does 
not preclude the imposition of an addi-
tional, lesser limitation due to a subse-
quent ownership change nor, except as 
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