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§1.165-11 Election in respect of losses
attributable to a disaster.

(a) In general. Section 165(h) provides
that a taxpayer who has sustained a
disaster loss which is allowable as a de-
duction under section 165(a) may,
under certain circumstances, elect to
deduct such loss for the taxable year
immediately preceding the taxable
year in which the disaster actually oc-
curred.

(b) Loss subject to election. The elec-
tion provided by section 165(h) and
paragraph (a) of this section applies
only to a loss:

(1) Arising from a disaster resulting
in a determination referred to in sub-
paragraph (2) of this paragraph and oc-
curring—

(i) After December 31, 1971, or

(ii) After December 31, 1961, and be-
fore January 1, 1972, and during the pe-
riod following the close of a particular
taxable year of the taxpayer and on or
before the due date for filing the in-
come tax return for that taxable year
(determined without regard to any ex-
tension of time granted the taxpayer
for filing such return);

(2) Occurring in an area subsequently
determined by the President of the
United States to warrant assistance by
the Federal Government under the Dis-
aster Relief Act of 1974; and

(3) Constituting a loss otherwise al-
lowable as a deduction for the year in
which the loss occurred under section
165(a) and the provisions of 8§1.165-1
through 1.165-10 which are applicable
to such losses.

(c) Amount of loss to which election ap-
plies. The amount of the loss to which
section 165(h) and this section apply
shall be the amount of the loss sus-
tained during the period specified in
paragraph (b)(1) of this section com-
puted in accordance with the provi-
sions of section 165 and those provi-
sions of §§1.165-1 through 1.165-10 which
are applicable to such losses. However,
for purposes of making such computa-
tion, the period specified in paragraph
(b)(2) of this section shall be deemed to
be a taxable year.

(d) Scope and effect of election. An
election made pursuant to section
165(h) and this section in respect of a
loss arising from a particular disaster
shall apply to the entire loss sustained
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by the taxpayer from such disaster dur-
ing the period specified in paragraph
(b)(1) of this section in the area speci-
fied in paragraph (b)(2) of this section.
If such an election is made, the dis-
aster to which the election relates will
be deemed to have occurred in the tax-
able year immediately preceding the
taxable year in which the disaster ac-
tually occurred, and the loss to which
the election applies will be deemed to
have been sustained in such preceding
taxable year.

(e) Time and manner of making elec-
tion. An election to claim a deduction
with respect to a disaster loss de-
scribed in paragraph (b) of this section
for the taxable year immediately pre-
ceding the taxable year in which the
disaster actually occurred must be
made by filing a return, an amended re-
turn, or a claim for refund clearly
showing that the election provided by
section 165(h) has been made. In gen-
eral, the return or claim should specify
the date or dates of the disaster which
gave rise to the loss, and the city,
town, county, and State in which the
property which was damaged or de-
stroyed was located at the time of the
disaster. An election in respect of a
loss arising from a particular disaster
occurring after December 31, 1971, must
be made on or before the later of (1) the
due date for filing the income tax re-
turn (determined without regard to
any extension of time granted the tax-
payer for filing such return) for the
taxable year in which the disaster ac-
tually occurred, or (2) the due date of
filing the income tax return (deter-
mined with regard to any extension of
time granted the taxpayer for filing
such return) for the taxable year im-
mediately preceding the taxableyear in
which the disaster actually occurred.
Such election shall be irrevocable after
the later of (1) 90 days after the date on
which the election was made, or (2)
March 6, 1973. No revocation of such
election shall be effective unless the
amount of any credit or refund which
resulted from such election is paid to
the Internal Revenue Service within
the revocation period described in the
preceding sentence. However, in the
case of a revocation made before re-
ceipt by the taxpayer of a refund
claimed pursuant to such election, the
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revocation shall be effective if the re-
fund is repaid within 30 calendar days
after such receipt. An election in re-
spect of a loss arising from a particular
disaster occurring after December 31,
1961, and before January 1, 1972, must
be made on or before the later of (1) the
15th day of the third month following
the month in which falls the date pre-
scribed for the filing of the income tax
return (determined without regard to
any extension of time granted the tax-
payer for filing such return) for the
taxable year immediately preceding
the taxable year in which the disaster
actually occurred, or (2) the due date
for filing the income tax return (deter-
mined with regard to any extension of
time granted the taxpayer for filing
such return) for the taxable year im-
mediately preceding the taxable year
in which the disaster actually oc-
curred. Such election shall be irrev-
ocable after the date by which it must
be made.

[T.D. 6735, 29 FR 6493, May 19, 1964, as amend-
ed by T.D. 7224, 37 FR 25928, Dec. 6, 1972; T.D.
7522, 42 FR 63411, Dec. 16, 1977]

§1.165-12 Denial of deduction for
losses on registration-required obli-
gations not in registered form.

(a) In general. Except as provided in
paragraph (c) of this section, nothing
in section 165(a) and the regulations
thereunder, or in any other provision
of law, shall be construed to provide a
deduction for any loss sustained on any
registration-required obligation held
after December 31, 1982, unless the obli-
gation is in registered form or the
issuance of the obligation was subject
to tax under section 4701. The term
“‘registration-required obligation” has
the meaning given to that term in sec-
tion 163(f)(2), except that clause (iv) of
subparagraph (A) thereof shall not
apply. Therefore, although an obliga-
tion that is not in registered form is
described in §1.163-5(c)(1), the holder of
such an obligation shall not be allowed
a deduction for any loss sustained on
such obligation unless paragraph (c) of
this section applies. The term ‘“‘holder”
means the person that would be denied
a loss deduction under section 165(j)(1)
or denied capital gain treatment under
section 1287(a). For purposes of this
section, the term United States means
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the United States and its possessions
within the meaning of §1.163-5(c)(2)(iv).

(b) Registered form—(1) Obligations
issued after September 21, 1984. With re-
spect to any obligation originally
issued after September 21, 1984, the
term “‘registered form’ has the mean-
ing given that term in section 103(j)(3)
and the regulations thereunder. There-
fore, an obligation that would other-
wise be in registered form is not con-
sidered to be in registered form if it
can be transferred at that time or at
any time until its maturity by any
means not described in §5f.103-1(c). An
obligation that, as of a particular time,
is not considered to be in registered
form because it can be transferred by
any means not described in §5f.103-1(c)
is considered to be in registered form
at all times during the period begin-
ning with a later time and ending with
the maturity of the obligation in which
the obligation can be transferred only
by a means described in §5f.103-1(c).

(2) Obligations issued after December 31,
1982 and on or before September 21, 1984.
With respect to any obligation origi-
nally issued after December 31, 1982 and
on or before September 21, 1984 or an
obligation originally issued after Sep-
tember 21, 1984 pursuant to the exercise
of a warrant or the conversion of a con-
vertible obligation, which warrant or
obligation (including conversion privi-
lege) was issued after December 31, 1982
and on or before September 21, 1984,
that obligation will be considered in
registered form if it satisfied §5f.163-1
or the proposed regulations provided in
§1.163-5(c) and published in the FED-
ERAL REGISTER on September 2, 1983 (48
FR 39953).

(c) Registration-required obligations not
in registered form which are not subject to
section 165(j)(1). Notwithstanding the
fact that an obligation is a registra-
tion-required obligation that is not in
registered form, the holder will not be
subject to section 165(j)(1) if the holder
meets the conditions of any one of the
following subparagraphs (1), (2), (3), or
(4) of this paragraph (c).

(1) Persons permitted to hold in connec-
tion with the conduct of a trade or busi-
ness. (i) The holder is an underwriter,
broker, dealer, bank, or other financial
institution (defined in paragraph
(c)(1)(iv)) that holds such obligation in
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