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7871(d), or an agency or instrumen-
tality of an Indian Tribal Government
or subdivision thereof;

(v) An Indian Tribal Corporation or-
ganized under section 17 of the Indian
Reorganization Act of 1934, 25 U.S.C.
477, or section 3 of the Oklahoma Wel-
fare Act, 25 U.S.C. 503;

(vi) An international organization as
defined in section 7701(a)(18);

(vii) An entity any portion of whose
income is excluded under section 115;
or

(viii) An entity that would not be
taxable under the Internal Revenue
Code for reasons substantially similar
to those applicable to any entity listed
in this paragraph (c)(2) unless other-
wise explicitly made exempt from the
application of this section by statute
or by action of the Commissioner.

(3) Substantially all. The term substan-
tially all has the same meaning as
under section 368(a)(1)(C).

(d) Loss limitation rule. For purposes
of determining the amount of gain or
loss recognized by a taxable corpora-
tion on the transfer of its assets to a
tax-exempt entity under paragraph (a)
of this section, if assets are acquired by
the taxable corporation in a trans-
action to which section 351 applied or
as a contribution to capital, or assets
are distributed from the taxable cor-
poration to a shareholder or another
member of the taxable corporation’s
affiliated group, and in either case such
acquisition or distribution is made as
part of a plan a principal purpose of
which is to recognize loss by the tax-
able corporation on the transfer of
such assets to the tax-exempt entity,
the losses recognized by the taxable
corporation on such assets transferred
to the tax-exempt entity will be dis-
allowed. For purposes of the preceding
sentence, the principles of section
336(d)(2) apply.

(e) Effective date. This section is ap-
plicable to transfers of assets as de-
scribed in paragraph (a) of this section
occurring after January 28, 1999, unless
the transfer is pursuant to a written
agreement which is (subject to cus-
tomary conditions) binding on or be-
fore January 28, 1999.

[T.D. 8802, 63 FR 71594, Dec. 29, 1998]
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§1.337(d)-5 Old transitional rules im-
posing tax on property owned by a
C corporation that becomes prop-
erty of a RIC or REIT

(a) Treatment of C corporations—(1)
Scope. This section applies to the net
built-in gain of C corporation assets
that become assets of a RIC or REIT
by—

(i) The qualification of a C corpora-
tion as a RIC or REIT; or

(ii) The transfer of assets of a C cor-
poration to a RIC or REIT in a trans-
action in which the basis of such assets
are determined by reference to the C
corporation’s basis (a carryover basis).

(2) Net built-in gain. Net built-in gain
is the excess of aggregate gains (in-
cluding items of income) over aggre-
gate losses.

(3) General rule. Unless an election is
made pursuant to paragraph (b) of this
section, the C corporation will be
treated, for all purposes including rec-
ognition of net built-in gain, as if it
had sold all of its assets at their re-
spective fair market values on the
deemed liquidation date described in
paragraph (a)(7) of this section and im-
mediately liquidated.

(4) Loss. Paragraph(a)(3) of this sec-
tion shall not apply if its application
would result in the recognition of net
built-in loss.

(5) Basis adjustment. If a corporation
is subject to corporate-level tax under
paragraph (a)(3) of this section, the
bases of the assets in the hands of the
RIC or REIT will be adjusted to reflect
the recognized net built-in gain. This
adjustment is made by taking the C
corporation’s basis in each asset, and,
as appropriate, increasing it by the
amount of any built-in gain attrib-
utable to that asset, or decreasing it by
the amount of any built-in loss attrib-
utable to that asset.

(6) Exception—(i) In general. Para-
graph (a)(3) of this section does not
apply to any C corporation that—

(A) Immediately prior to qualifying
to be taxed as a RIC was subject to tax
as a C corporation for a period not ex-
ceeding one taxable year; and

(B) Immediately prior to being sub-
ject to tax as a C corporation was sub-
ject to the RIC tax provisions for a pe-
riod of at least one taxable year.
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(ii) Additional requirement. The excep-
tion described in paragraph (a)(6)(i) of
this section applies only to assets ac-
quired by the corporation during the
year when it was subject to tax as a C
corporation in a transaction that does
not result in its basis in the asset being
determined by reference to a corporate
transferor’s basis.

(7) Deemed liquidation date—(i) Conver-
sions. In the case of a C corporation
that qualifies to be taxed as a RIC or
REIT, the deemed liquidation date is
the last day of its last taxable year be-
fore the taxable year in which it quali-
fies to be taxed as a RIC or REIT.

(ii) Carryover basis transfers. In the
case of a C corporation that transfers
property to a RIC or REIT in a carry-
over basis transaction, the deemed liqg-
uidation date is the day before the date
of the transfer.

(b) Section 1374 treatment—(1) In gen-
eral. Paragraph (a) of this section will
not apply if the transferee RIC or REIT
elects (as described in paragraph (b)(3)
of this section) to be subject to the
rules of section 1374, and the regula-
tions thereunder. The electing RIC or
REIT will be subject to corporate-level
taxation on the built-in gain recog-
nized during the 10-year period on as-
sets formerly held by the transferor C
corporation. The built-in gains of
electing RICs and REITs, and the cor-
porate-level tax imposed on such gains,
are subject to rules similar to the rules
relating to net income from foreclosure
property of REITs. See sections
857(a)(1)(A)(ii), and 857(b)(2)(B), (D), and
(E). An election made under this para-
graph (b) shall be irrevocable.

(2) Ten-year recognition period. In the
case of a C corporation that qualifies
to be taxed as a RIC or REIT, the 10-
year recognition period described in
section 1374(d)(7) begins on the first
day of the RIC’s or REIT’s taxable year
for which the corporation qualifies to
be taxed as a RIC or REIT. In the case
of a C corporation that transfers prop-
erty to a RIC or REIT in a carryover
basis transaction, the 10-year recogni-
tion period begins on the day the assets
are acquired by the RIC or REIT.

(3) Making the election. A RIC or REIT
validly makes a section 1374 election
with the following statement: “[Insert
name and employer identification

87

§1.337(d)-5

number of electing RIC or REIT] elects
under paragraph (b) of this section to
be subject to the rules of section 1374
and the regulations thereunder with re-
spect to its assets which formerly were
held by a C corporation, [insert name
and employer identification number of
the C corporation, if different from
name and employer identification
number of RIC or REIT].” This state-
ment must be signed by an official au-
thorized to sign the income tax return
of the RIC or REIT and attached to the
RIC’s or REIT’s Federal income tax re-
turn for the first taxable year in which
the assets of the C corporation become
assets of the RIC or REIT.

(c) Special rule. In cases where the
first taxable year in which the assets of
the C corporation become assets of the
RIC or REIT ends after June 10, 1987
but before March 8, 2000, the section
1374 election may be filed with the first
Federal income tax return filed by the
RIC or REIT after March 8, 2000.

(d) Effective date. In the case of carry-
over basis transactions involving the
transfer of property of a C corporation
to a RIC or REIT, the regulations
apply to transactions occurring on or
after June 10, 1987, and before January
2, 2002. In the case of a C corporation
that qualifies to be taxed as a RIC or
REIT, the regulations apply to such
qualifications that are effective for
taxable years beginning on or after
June 10, 1987, and before January 2,
2002. However, RICs and REITs that are
subject to section 1374 treatment under
this section may not rely on paragraph
(b)(1) of this section, but must apply
paragraphs (c)(1)(i), (c)(2)(1), (c)(2)(ii),
and (c)(3) of §1.337(d)-6, with respect to
built-in gains and losses recognized in
taxable years beginning on or after
January 2, 2002. In lieu of applying this
section, taxpayers may rely on
§1.337(d)-6 to determine the tax con-
sequences (for all taxable years) of any
conversion transaction. For trans-
actions and qualifications that occur
on or after January 2, 2002, see
§1.337(d)-7.

[T.D. 8872, 65 FR 5776, Feb. 7, 2000, as amend-
ed by T.D. 8975, 67 FR 12, Jan. 2, 2002. Redes-
ignated and amended by T.D. 9047, 68 FR
12819, Mar. 19, 2003]



