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described in section 354 (other than 
subsection (c) or (d) thereof) or section 
355 over the principal amount of securi-
ties surrendered, the term other prop-
erty includes the fair market value of 
such excess principal amount as of the 
date of the exchange. If no securities 
are surrendered in exchange, the term 
other property includes the fair market 
value, as of the date of receipt, of the 
entire principal amount of the securi-
ties received. 

(b) Except as provided in § 1.356–6, for 
purposes of this section, a right to ac-
quire stock that is treated as a secu-
rity for purposes of section 354 or 355 
has no principal amount. Thus, such 
right is not other property when re-
ceived in a transaction to which sec-
tion 356 applies (regardless of whether 
securities are surrendered in the ex-
change). This paragraph (b) applies to 
transactions occurring on or after 
March 9, 1998. 

(c) In the examples in this paragraph 
(c), stock means common stock and 
warrants means rights to acquire com-
mon stock. The following examples il-
lustrate the rules of paragraph (a) of 
this section: 

Example 1. A, an individual, exchanged 100 
shares of stock for 100 shares of stock and a 
security in the principal amount of $1,000 
with a fair market value of $990. The amount 
of $990 is treated as ‘‘other property.’’ 

Example 2. B, an individual, exchanged 100 
shares of stock and a security in the prin-
cipal amount of $1,000 for 300 shares of stock 
and a security in the principal amount of 
$1,500. The security had a fair market value 
on the date of receipt of $1,575. The fair mar-
ket value of the excess principal amount, or 
$525, is treated as ‘‘other property.’’ 

Example 3. C, an individual, exchanged a se-
curity in the principal amount of $1,000 for 
100 shares of stock and a security in the prin-
cipal amount of $900. No part of the security 
received is treated as ‘‘other property.’’ 

Example 4. D, an individual, exchanged a 
security in the principal amount of $1,000 for 
100 shares of stock and a security in the prin-
cipal amount of $1,200 with a fair market 
value of $1,100. The fair market value of the 
excess principal amount, or $183.33, is treated 
as ‘‘other property.’’ 

Example 5. E, an individual, exchanged a se-
curity in the principal amount of $1,000 for 
another security in the principal amount of 
$1,200 with a fair market value of $1,080. The 
fair market value of the excess principal 
amount, or $180, is treated as ‘‘other prop-
erty.’’ 

Example 6. F, an individual, exchanged a se-
curity in the principal amount of $1,000 for 
two different securities each in the principal 
amount of $750. One of the securities had a 
fair market value of $750, the other had a fair 
market value of $600. One-third of the fair 
market value of each security ($250 and $200) 
is treated as ‘‘other property.’’ 

Example 7. G, an individual, exchanged 
stock for stock and a warrant. The warrant 
had no principal amount. Thus, G received 
no excess principal amount within the mean-
ing of section 356(d). 

Example 8. H, an individual, exchanged a 
warrant for stock and a warrant. The war-
rants had no principal amount. Thus, H re-
ceived no excess principal amount within the 
meaning of section 356(d). 

Example 9. I, an individual, exchanged a 
warrant for stock and a debt security. The 
warrant had no principal amount. The debt 
security had a $100 principal amount. I re-
ceived $100 of excess principal amount within 
the meaning of section 356(d). 

[T.D. 6500, 25 FR 11607, Nov. 26, 1960, as 
amended by T.D. 7616, 44 FR 26869, May 8, 
1979; T.D. 8752, 63 FR 410, Jan. 6, 1998; T.D. 
8882, 65 FR 31078, May 16, 2000] 

§ 1.356–4 Exchanges for section 306 
stock. 

If, in a transaction to which section 
356 is applicable, other property or 
money is received in exchange for sec-
tion 306 stock, an amount equal to the 
fair market value of the property plus 
the money, if any, shall be treated as a 
distribution of property to which sec-
tion 301 is applicable. The determina-
tion of whether section 306 stock is sur-
rendered for other property (including 
money) is a question of fact to be de-
cided under all of the circumstances of 
each case. Ordinarily, the other prop-
erty (including money) received will 
first be treated as received in exchange 
for any section 306 stock owned by a 
shareholder prior to such transaction. 
For example, if a shareholder who owns 
a share of common stock (having a 
basis to him of $100) and a share of pre-
ferred stock which is section 306 stock 
(having a basis to him of $100) surren-
ders both shares in a transaction to 
which section 356 is applicable for one 
share of common stock having a fair 
market value of $80 and one $100 bond 
having a fair market value of $100, the 
bond will be deemed received in ex-
change for the section 306 stock and it 
will be treated as a distribution to 
which section 301 is applicable to the 
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extent of its entire fair market value 
($100). 

§ 1.356–5 Transactions involving gift or 
compensation. 

With respect to transactions de-
scribed in sections 354, 355, or 356, but 
which— 

(a) Result in a gift, see section 2501 
and following, and the regulations per-
taining thereto, or 

(b) Have the effect of the payment of 
compensation, see section 61(a)(1), and 
the regulations pertaining thereto. 

§ 1.356–6 Rules for treatment of non-
qualified preferred stock as other 
property. 

(a) In general. For purposes of §§ 1.354– 
1(e), 1.355–1(c), and 1.356–3(b), the terms 
stock and securities do not include— 

(1) Nonqualified preferred stock, as 
defined in section 351(g)(2), received in 
exchange for (or in a distribution with 
respect to) stock, or a right to acquire 
stock, other than nonqualified pre-
ferred stock; or 

(2) A right to acquire such non-
qualified preferred stock, received in 
exchange for (or in a distribution with 
respect to) stock, or a right to acquire 
stock, other than nonqualified pre-
ferred stock. 

(b) Exceptions. The following excep-
tions apply: 

(1) Certain recapitalizations. Para-
graph (a) of this section does not apply 
in the case of a recapitalization under 
section 368(a)(1)(E) of a family-owned 
corporation as described in section 
354(a)(2)(C)(ii)(II). 

(2) Transition rule. Paragraph (a) of 
this section does not apply to a trans-
action described in section 1014(f)(2) of 
the Taxpayer Relief Act of 1997 (111 
Stat. 921). 

(c) Effective date. This section applies 
to nonqualified preferred stock, or a 
right to acquire such stock, received in 
connection with a transaction occur-
ring on or after March 9, 1998. 

[T.D. 8753, 63 FR 411, Jan. 6, 1998. Redesig-
nated by T.D. 8882, 65 FR 31078, May 16, 2000] 

§ 1.356–7 Rules for treatment of non-
qualified preferred stock and other 
preferred stock received in certain 
transactions. 

(a) Stock issued prior to effective date. 
Stock described in section 351(g)(2) is 
nonqualified preferred stock (NQPS) 
regardless of the date on which the 
stock is issued. However, sections 
351(g), 354(a)(2)(C), 355(a)(3)(D), 356(e), 
and 1036(b) do not apply to any trans-
action occurring prior to June 9, 1997, 
or to any transaction occurring after 
June 8, 1997, that is described in sec-
tion 1014(f)(2) of the Taxpayer Relief 
Act of 1997, Public Law 105–34 (111 Stat. 
788, 921). For purposes of this section, 
preferred stock that is not NQPS is re-
ferred to as Qualified Preferred Stock 
(QPS). 

(b) Receipt of preferred stock in ex-
change for (or distribution on) substan-
tially identical preferred stock—(1) Gen-
eral rule. For purposes of sections 
354(a)(2)(C)(i), 355(a)(3)(D), and 356(e)(2), 
preferred stock is QPS, even though it 
is described in section 351(g)(2), if it is 
received in exchange for (or in a dis-
tribution with respect to) preferred 
stock (the original preferred stock) 
that is QPS, provided— 

(i) The original preferred stock is 
QPS solely because, on its issue date, 
either a right or obligation described in 
clause (i), (ii), or (iii) of section 
351(g)(2)(A) was not exercisable until 
after a 20-year period beginning on the 
issue date, or the right or obligation 
was exercisable within the 20-year pe-
riod beginning on the issue date but 
was subject to a contingency which 
made remote the likelihood of the re-
demption or purchase, or the issuer’s 
(or a related party’s) right to redeem 
or purchase the stock was not more 
likely than not to be exercised within a 
20-year period beginning on the issue 
date, or because of any combination of 
these reasons; and 

(ii) The stock received is substan-
tially identical to the original pre-
ferred stock. 

(2) Substantially identical. The stock 
received is substantially identical to 
the original preferred stock if— 

(i) The stock received does not con-
tain any term or terms that, in rela-
tion to any term or terms of the origi-
nal preferred stock, either decrease the 
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