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through the application of section 367 
and the regulations thereunder. 

[T.D. 8087, 51 FR 17947, May 16, 1986, as 
amended by T.D. 8515, 59 FR 2960, Jan. 20, 
1994] 

§ 1.367(a)–5T Property subject to sec-
tion 367(a)(1) regardless of use in 
trade or business (temporary). 

(a) In general. Section 367(a)(1) shall 
apply to a transfer of property de-
scribed in this section regardless of 
whether the property is transferred for 
use in the active conduct of a trade or 
business. Certain exceptions to the op-
eration of this rule are provided in this 
section, and a special gain limitation 
rule is provided in paragraph (e). A 
transfer of property described in this 
section is subject to section 367(a)(1) 
even if the transfer is a compulsory 
transfer described in § 1.367(a)–4T(f). 

(b) Inventory, etc. Regardless of use in 
an active trade or business, section 
367(a)(1) shall apply to the transfer of— 

(1) Stock in trade of the taxpayer or 
other property of a kind which would 
properly be included in the inventory 
of the taxpayer if on hand at the close 
of the taxable year, or property held by 
the taxpayer primarily for sale to cus-
tomers in the ordinary course of its 
trade or business; and 

(2) A copyright, a literary, musical, 
or artistic composition, a letter or 
memorandum, or similar property, held 
by— 

(i) A taxpayer whose personal efforts 
created such property; 

(ii) In the case of a letter, memo-
randum, or similar property, a tax-
payer from whom such property was 
prepared or produced; or 

(iii) A taxpayer in whose hands the 
basis of such property is determined, 
for purposes of determining gain from a 
sale or exchange, in whole or part by 
reference to the basis of such property 
in the hands of a taxpayer described in 
subdivision (i) or (ii) of this paragraph 
(b)(2). 
For purposes of this section, the term 
inventory includes raw materials and 
supplies, partially completed goods, 
and finished products. 

(c) Installment obligations, etc. Regard-
less of use in an active trade or busi-
ness, section 367(a)(1) shall apply to the 
transfer of installment obligations, ac-

counts receivable, or similar property, 
but only to the extent that the prin-
cipal amount of any such obligation 
has not previously been included by the 
taxpayer in its taxable income. 

(d) Foreign currency, etc.—(1) In gen-
eral. Regardless of use in an active 
trade or business, section 367(a)(1) shall 
apply to the transfer of foreign cur-
rency or other property denominated 
in foreign currency, including install-
ment obligations, futures contracts, 
forward contracts, accounts receivable, 
or any other obligation entitling its 
payee to receive payment in a currency 
other than U.S. dollars. 

(2) Exception for certain obligations. If 
transferred property denominated in a 
foreign currency— 

(i) Is denominated in the currency of 
the country in which the transferee 
foreign corporation is organized; and 

(ii) Was acquired in the ordinary 
course of the business of the transferor 
that will be carried on by the trans-
feree foreign corporation, 

then section 367(a)(1) shall apply to the 
transfer only to the extent that gain is 
required to be recognized with respect 
to previously realized income reflected 
in installment obligations subject to 
paragraph (c) of this section. The rule 
of this paragraph (d)(2) shall not apply 
to transfers of foreign currency. 

(3) Limitation of gain required to be rec-
ognized. If section 367(a)(1) applies to a 
transfer of property described in this 
paragraph, then the gain required to be 
recognized shall be limited to— 

(i) The gain realized upon the trans-
fer of property described in this para-
graph (d), minus 

(ii) Any loss realized as part of the 
same transaction upon the transfer of 
property described in this paragraph 
(d). 

This limitation applies in lieu of the 
rule in § 1.367(a)–1T(b)(1). No loss shall 
be recognized with respect to property 
described in this paragraph (d). 

(e) Intangible property. Regardless of 
use in an active trade or business, a 
transfer of intangible property pursu-
ant to section 332 shall be subject to 
section 367(a)(1), unless it constitutes 
foreign goodwill or going concern 
value, as defined in § 1.367(a)– 
1T(d)(5)(iii). For rules concerning 
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transfers of intangible property pursu-
ant to section 351 or 361, see section 
367(d) and § 1.367(d)–1T. 

(f) Leased tangible property. Regard-
less of use in an active trade or busi-
ness, section 367(a)(1) shall apply to a 
transfer of tangible property with re-
spect to which the transferor is a lessor 
at the time of the transfer, unless— 

(1) With respect to property that will 
not be leased by the transferee to third 
persons, the transferee was the lessee 
of the property at the time of the 
transfer; or 

(2) With respect to property that will 
be leased by the transferee to third per-
sons, the transferee satisfies the condi-
tions set forth in § 1.367(a)–4T(c)(1) or 
(2). 

[T.D. 8087, 51 FR 17949, May 16, 1986] 

§ 1.367(a)–6T Transfer of foreign 
branch with previously deducted 
losses (temporary). 

(a) In general. This section provides 
special rules relating to the transfer of 
the assets of a foreign branch with pre-
viously deducted losses. Paragraph (b) 
of this section provides generally that 
such losses must be recaptured by the 
recognition of the gain realized on the 
transfer. Paragraph (c) of this section 
sets forth rules concerning the char-
acter of, and limitations on, the gain 
required to be recognized. Paragraph 
(d) of this section defines the term pre-
viously deducted losses. Paragraph (e) of 
this section describes certain reduc-
tions that are made to the previously 
deducted losses before they are taken 
into income under this section. Fi-
nally, paragraph (g) of this section de-
fines the term foreign branch. 

(b) Recognition of gain required—(1) In 
general. If a U.S. person transfers any 
assets of a foreign branch to a foreign 
corporation in an exchange described 
in section 367(a)(1), then the transferor 
shall recognize gain equal to— 

(i) The sum of the previously de-
ducted branch ordinary losses as de-
fined and reduced in paragraphs (d) and 
(e) of this section; and 

(ii) The sum of the previously de-
ducted branch capital losses as defined 
and reduced in paragraphs (d) and (e) of 
this section. 

(2) No active conduct exception. The 
rules of this paragraph (b) shall apply 

regardless of whether the assets of the 
foreign branch are transferred for use 
in the active conduct of a trade or busi-
ness outside the United States. 

(c) Special rules concerning gain recog-
nized—(1) Character and source of gain. 
The gain described in paragraph 
(b)(1)(i) of this section shall be treated 
as ordinary income of the transferor, 
and the gain described in paragraph 
(b)(1)(ii) of this section shall be treated 
as long-term capital gain of the trans-
feror. Gain that is recognized pursuant 
to the rules of this section shall be 
treated as income from sources outside 
the United States. Such recognized 
gain shall be treated as foreign oil and 
gas extraction income (as defined in 
section 907) in the same proportion 
that previously deducted foreign oil 
and gas extraction losses bore to the 
total amount of previously deducted 
losses. 

(2) Gain limitation. For a rule limiting 
the amount of gain required to be rec-
ognized under section 367(a) upon any 
transfer of property to a foreign cor-
poration, including the transfer of as-
sets of a foreign branch with previously 
deducted losses, see § 1.367(a)–1T(b)(3). 

(3) Foreign goodwill and going concern 
value. For purposes of this section, the 
assets of a foreign branch shall include 
foreign goodwill and going concern 
value related to the business of the for-
eign branch, as defined in § 1.367(a)– 
1T(d)(5)(iii). Thus, gain realized upon 
the transfer of the foreign goodwill or 
going concern value of a foreign branch 
to a foreign corporation will be taken 
into account in computing the limita-
tion on loss recapture under paragraph 
(c)(2) of this section. 

(4) Transfers of certain intangible prop-
erty. Gain realized on the transfer of in-
tangible property (computed with ref-
erence to the fair market value of the 
intangible property as of the date of 
the transfer) that is an asset of a for-
eign branch shall be taken into ac-
count in computing the limitation on 
loss recapture under paragraph (c)(2) of 
this section. For rules relating to the 
crediting of gain recognized under this 
section against income deemed to arise 
by operation of section 367(d), see 
§ 1.367(d)–1T(g)(3). 

(d) Previously deducted losses—(1) In 
general. This paragraph (d) provides 
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