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by the election on or before the date 
the section 367(b) notice is filed. 

(b) Certain recapitalizations described 
in § 1.367(b)–4(b)(3). In the case of a re-
capitalization described in § 1.367(b)– 
4(b)(3) that occurred prior to July 20, 
1998, the exchanging shareholder shall 
include the section 1248 amount on its 
tax return for the taxable year that in-
cludes the exchange described in 
§ 1.367(b)–4(b)(3)(i) (and not in the tax-
able year of the recapitalization), ex-
cept that no inclusion is required if 
both the recapitalization and the ex-
change described in § 1.367(b)–4(b)(3)(i) 
occurred prior to July 20, 1998. 

(c) Use of reasonable method to comply 
with prior published guidance—(1) Prior 
exchanges. The taxpayer may use a rea-
sonable method to comply with the fol-
lowing prior published guidance to the 
extent such guidance relates to section 
367(b): Notice 88–71 (1988–2 C.B. 374); No-
tice 89–30 (1989–1 C.B. 670); and Notice 
89–79 (1989–2 C.B. 392) (see § 601.601(d)(2) 
of this chapter). This rule applies to 
section 367(b) exchanges that occur (or 
occurred) before February 23, 2000, or, 
if a taxpayer makes the election de-
scribed in paragraph (a)(2) of this sec-
tion, for section 367(b) exchanges that 
occur (or occurred) before the date de-
scribed in paragraph (a)(2) of this sec-
tion. This rule also applies to section 
367(b) exchanges and distributions de-
scribed in paragraph (d) of this section. 

(2) Future exchanges. Section 367(b) 
exchanges that occur on or after Feb-
ruary 23, 2000, (or, if a taxpayer makes 
the election described in paragraph 
(a)(2) of this section, for section 367(b) 
exchanges that occur on or after the 
date described in paragraph (a)(2) of 
this section) are governed by the sec-
tion 367(b) regulations and, as a result, 
paragraph (c)(1) of this section shall 
not apply. 

(d) Effect of removal of attribution 
rules. To the extent that the rules 
under §§ 7.367(b)–9 and 7.367(b)–10(h) of 
this chapter, as in effect prior to Feb-
ruary 23, 2000 (see 26 CFR part 1, re-
vised as of April 1, 1999), attributed 
earnings and profits to the stock of a 
foreign corporation in connection with 
an exchange described in section 351, 
354, 355, or 356 before February 23, 2000, 
the foreign corporation shall continue 
to be subject to the rules of § 7.367(b)–12 

of this chapter in the event of any sub-
sequent exchanges and distributions 
with respect to such stock, notwith-
standing the fact that such subsequent 
exchange or distribution occurs on or 
after the effective date described in 
paragraph (a) of this section. 

[T.D. 8862, 65 FR 3608, Jan. 24, 2000] 

§ 1.367(b)–12 Subsequent treatment of 
amounts attributed or included in 
income. 

(a) In general. This section applies to 
distributions with respect to, or a dis-
position of, stock— 

(1) To which, in connection with an 
exchange occurring before February 23, 
2000, an amount has been attributed 
pursuant to § 7.367(b)–9 or 7.367(b)–10 of 
this chapter (as in effect prior to Feb-
ruary 23, 2000, see 26 CFR part 1 revised 
as of April 1, 1999); or 

(2) In respect of which, before Feb-
ruary 23, 2000, an amount has been in-
cluded in income or added to earnings 
and profits pursuant to § 7.367(b)–7 or 
§ 7.367(b)–10 of this chapter (as in effect 
prior to February 23, 2000, see 26 CFR 
part 1 revised as of April 1, 1999). 

(b) Applicable rules. See § 7.367(b)–12(b) 
through (e) of this chapter (as in effect 
prior to January 11, 2001, see 26 CFR 
part 1 revised as of April 1, 2000) for 
purposes of applying paragraph (a) of 
this section. 

(c) Effective date. This section applies 
to distributions or dispositions that 
occur on or after January 11, 2001. 

[T.D. 8937, 66 FR 2257, Jan. 11, 2001] 

§ 1.367(d)–1T Transfers of intangible 
property to foreign corporations 
(temporary). 

(a) Purpose and scope. This section 
provides rules under section 367(d) con-
cerning transfers of intangible prop-
erty by U.S. persons to foreign corpora-
tions pursuant to section 351 or 361. 
Paragraph (b) of this section specifies 
the transfers that are subject to sec-
tion 367(d) and the rules of this section, 
while paragraph (c) provides rules con-
cerning the consequences of such a 
transfer. In general, the U.S. transferor 
will be treated as receiving annual pay-
ments contingent on productivity or 
use of the transferred property, over 
the useful life of the property (regard-
less of whether such payments are in 
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