§1.401(f)-1

§1.401(H)-1 Certain custodial accounts
and annuity contracts.

(a) Treatment of a custodial account or
an annuity contract as a qualified trust.
Beginning on January 1, 1974, a custo-
dial account or an annuity contract
may be used, in lieu of a trust, under
any qualified pension, profitsharing, or
stock bonus plan if the requirements of
paragraph (b) of this section are met. A
custodial account or an annuity con-
tract may be used under such a plan,
whether the plan covers common-law
employees, self-employed individuals
who are treated as employees by reason
of section 401(c), or both. The use of a
custodial account or annuity contract
as part of a plan does not preclude the
use of a trust or another custodial ac-
count or another annuity contract as
part of the same plan. A plan under
which a custodial account or an annu-
ity contract is used may be considered
in connection with other plans of the
employer in determining whether the
requirements of section 401 are satis-
fied. For regulations relating to the pe-
riod before January 1, 1974, see §1.401-8.

(b) Rules applicable to custodial ac-
counts and annuity contracts. (1) Begin-
ning on January 1, 1974, a custodial ac-
count or an annuity contract is treated
as a qualified trust under section 401 if
the following requirements are met:

(i) The custodial account or annuity
contract would, except for that fact
that it is not a trust, constitute a
qualified trust under section 401; and

(ii) In the case of a custodial account,
the custodian either is a bank or is an-
other person who demonstrates, to the
satisfaction of the Commissioner, that
the manner in which he will hold the
assets will be consistent with the re-
quirements of section 401. This dem-
onstration must be made in the same
manner as the demonstration required
by §1.408-2(e).

(2) If a custodial account would, ex-
cept for the fact that it is not a trust,
constitute a qualified trust under sec-
tion 401, it must, for example, be cre-
ated pursuant to a written agreement
which constitutes a valid contract
under local law. In addition, the terms
of the contract must make it impos-
sible, prior to the satisfaction of all li-
abilities with respect to the employees
and their beneficiaries covered by the

26 CFR Ch. | (4-1-04 Edition)

plan. For any part of the funds of the
custodial account to be used for, or di-
verted to, purposes other than for the
exclusive benefit of the employees or
their beneficiaries as provided for in
the plan (see paragraph (a) of §1.401-2).

(3) An annuity contract would, ex-
cept for the fact that it is not a trust,
constitute a qualified trust under sec-
tion 401 if it is purchased by an em-
ployer for an employee under a plan
which meets the requirements of sec-
tion 404(a)(2) and the regulations there-
under, except that the plan may be ei-
ther a pension or a profit-sharing plan.

(c) Effect of this section. (1)(i) Any cus-
todial account or annuity contract
which satisfies the requirements of
paragraph (b) of this section is treated
as a qualified trust for all purposes of
the Internal Revenue Code of 1954.
Such a custodial account or annuity
contract is treated as a separate legal
person which is exempt from the in-
come tax under section 501(a). In addi-
tion, the person holding the assets of
such account or holding such contract
is treated as the trustee thereof. Ac-
cordingly, such person is required to
file the returns described in sections
6033 and 6047 and to supply any other
information which the trustee of a
qualified trust is required to furnish.

(ii) Any procedure which has the ef-
fect of merely substituting one custo-
dian for another shall not be consid-
ered as terminating or interrupting the
legal existence of a custodial account
which otherwise satisfies the require-
ments of paragraph (b) of this section.

(2)(i) The beneficiary of a custodial
account which satisfies the require-
ments of paragraph (b) of this section
is taxed in accordance with section 402.
In determining whether the funds of a
custodial account are distributed or
made available to an employee or his
beneficiary, the rules which under sec-
tion 402(a) are applicable to trusts will
also apply to the custodial account as
though it were a separate legal person
and not an agent of the employee.

(i) If a custodial account which has
qualified under section 401 fails to
qualify under such section for any tax-
able year, such custodial account will
not thereafter be treated as a separate

284



Internal Revenue Service, Treasury

legal person, and the funds in such ac-
count shall be treated as made avail-
able within the meaning of section
402(a)(1) to the employees for whom
they are held.

(3) The beneficiary of an annuity con-
tract which satisfies the requirements
of paragraph (b) of this section is taxed
as if he were the beneficiary of an an-
nuity contract described in section
403(a).

(d) Definitions. For purposes of this
section—

(1) The term bank means a bank as
defined in section 408(n).

(2) The term annuity means an annu-
ity as defined in section 401(g). Thus,
any contract or certificate issued after
December 31, 1962, which is transferable
is not treated as a qualified trust under
this section.

(e) Other contracts. For purposes of
this section, other than the non-trans-
ferability restriction of paragraph
(d)(2), a contract issued by an insur-
ance company qualified to do business
in a state shall be treated as an annu-
ity contract. For purposes of the pre-
ceding sentence, the contract does not
include a life, health or accident, prop-
erty, casualty or liability insurance
contract. For purposes of this para-
graph, a contract which is issued by an
insurance company will not be consid-
ered a life insurance contract merely
because the contract provides inci-
dental life insurance protection. The
provisions of this paragraph are effec-
tive for taxable years beginning after
December 31, 1975.

(f) Cross reference. For the require-
ment that the assets of an employee
benefit plan be placed in trust, and ex-
ceptions thereto, see section 403 of the
Employee Retirement Income Security
Act of 1974, 29 U.S.C. 1103, and the regu-
lations prescribed thereunder by the
Secretary of Labor.

(Secs. 401(f)(2), 7805, Internal Revenue Code
of 1954 (88 Stat. 939 and 68A Stat. 917; 26
U.S.C. 401(f)(2), 7805))

[43 FR 41204, Sept. 15, 1978. Redesignated and
amended by T.D. 7748, 46 FR 1695-1696, Jan. 7,
1981; T.D. 8635, 60 FR 65549, Dec. 20, 1995]
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