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ratio and the amount of excess con-
tributions, if any, of each eligible em-
ployee under each component plan
must be determined as if the compo-
nent plan were a separate plan. This
method applies solely for purposes of
section 401(k). Thus, for example, the
requirements of section 410(b) must
still be satisfied by the entire plan.

(B) ldentification of component plans—
(1) Minimum coverage requirement. The
group of eligible employees described
in §1.401(k)-1(g)(4) under each compo-
nent plan must separately satisfy the
requirements of section 410(b) as if the
component plan were a separate plan.
Component plans may not be aggre-
gated to satisfy this requirement.

(2) Commonality requirement. The
group of employees used to identify a
component plan must share some com-
mon attribute or attributes, other than
similar actual deferral ratios. Permis-
sible common attributes include, for
example, employment at the same
work site, in the same job category, for
the same division or subsidiary, or for
a unit acquired in a specific merger or
acquisition, employment for the same
number of years, compensation under
the same method, e.g., salaried or
hourly, coverage under the same con-
tribution formula, and attributes that
could be used as the basis of a classi-
fication that would be treated as rea-
sonable under §1.410(b)-4(b). Employees
whose only common attribute is the
same or similar actual deferral ratios,
or another attribute having substan-
tially the same effect as the same or
similar actual deferral ratios, are not
considered as sharing a common at-
tribute for this purpose. This rule ap-
plies regardless of whether the compo-
nent plan or the plan of which it is a
part satisfies the ratio or percentage
test of section 410(b).

(4) State and local government plans—
(i) Plans adopted before May 6, 1986. A
plan adopted by a state or local govern-
ment prior to May 6, 1986, is subject to
the transitional rules of paragraph
(h)(4) (ii) or (iii) of this section.

(if) Plan years beginning before Janu-
ary 1, 1996. (A) The plan does not fail to
satisfy the requirements of section
401(a) merely because of the non-
qualified cash or deferred arrangement.
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(B) Employer contributions under the
nonqualified cash or deferred arrange-
ment are considered to satisfy the re-
quirements of section 401(a)(4).

(C) Except as provided in paragraphs
(@)(7) and (f) of this section, elective
contributions under the arrangement
are treated as employer contributions
under the Internal Revenue Code of
1986, as if the arrangement were a
qualified cash or deferred arrangement.
See §1.401(k)-1(a)(4)(ii). See §1.402(a)-
1(d) for rules governing when elective
contributions under the arrangement
are includible in an employee’s gross
income.

(iii) Collectively bargained plans. The
transition rules in paragraph (h)(4)(ii)
of this section apply to a plan main-
tained pursuant to one or more collec-
tive bargaining agreements between
employee representatives and one or
more employers and adopted by a state
or local government before May 6, 1986,
effective on the date the provisions of
section 401(k) and this section would be
effective under paragraph (h)(2) of this
section.

[T.D. 8357, 56 FR 40517, Aug. 15, 1991, as
amended by T.D. 8376, 56 FR 63432, Dec. 4,
1991; T.D. 8357, 57 FR 10289, 10290, Mar. 25,
1992; 58 FR 14151, Mar. 16, 1993; T.D. 8581, 59
FR 66169, Dec. 23, 1994; T.D. 8581, 60 FR 12416,
Mar. 7, 1995; T.D. 8581, 60 FR 15874, Mar. 28,
1995; T.D. 8581, 60 FR 25140, May 11, 1995]
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58 FR 46830, Sept. 3, 1993]

§1.401(1)-1 Permitted disparity in em-
ployer-provided contributions or
benefits.

(a) Permitted disparity—(1) In general.
Section 401(a)(4) provides that a plan is
a qualified plan only if the amount of
contributions or benefits provided
under the plan does not discriminate in
favor of highly compensated employ-
ees. See §1.401(a)(4)-1(b)(2). Section
401(a)(5)(C) provides that a plan does
not discriminate in favor of highly
compensated employees merely be-
cause of disparities in employer-pro-
vided contributions or benefits pro-
vided to, or on behalf of, employees
under the plan that are permitted
under section 401(l). Thus, if a plan sat-
isfies section 401(l), permitted dispari-
ties in employer-provided contribu-
tions or benefits under a plan are dis-
regarded, by reason of section
401(a)(5)(C), in determining whether the
plan satisfies any of the safe harbors
under §§1.401(a)(4)-2(b)(2) and
1.401(a)(4)-3(b). However, even if dis-
parities in employer-provided contribu-
tions or benefits under a plan are per-
mitted under section 401(l) and thus do
not cause the plan to fail to satisfy
§1.401(a)(4)-1(b)(2), the plan may still
fail to satisfy section 401(a)(4) for other
reasons. Similarly, even if disparities
in employer-provided contributions or
benefits under a plan are not permitted
under section 401(l) and thus may not
be disregarded under section 401(a)(4)
by reason of section 401(l), the plan
may still be found to be nondiscrim-
inatory under the tests of section
401(a)(4), including the rules for imput-
ing permitted disparity under
§1.401(a)(4)-7.

(2) Overview. Rules relating to dis-
parities in employer-provided contribu-
tions under a defined contribution plan
are provided in §1.401(1)-2. For rules re-
lating to disparities in employer-pro-
vided benefits under a defined benefit
plan, see §401(1)-3. For rules relating to
the application of section 401(l) to a
plan maintained by a railroad em-
ployer, see §1.401(1)-4. For rules relat-
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ing to the overall permitted disparity
limits, see §1.401(1)-5. For rules relat-
ing to the effective date of section
401(l), see §1.401(1)-6.

(3) Exclusive rules. The rules provided
in §§1.401(1)-1 through 1.401(1)-6 are the
exclusive means for a plan to satisfy
sections 401(l) and 401(a)(5)(C). Accord-
ingly, a plan that provides disparities
in employer-provided contributions or
benefits that are not permitted under
§§1.401(1)-1 through 1.401(1)-6 does not
satisfy section 401(l) or 401(a)(5)(C).

(4) Exceptions. Sections 401(a)(5)(C)
and 401(l) are not available in the fol-
lowing arrangements—

(i) A plan maintained by an em-
ployer, determined for purposes of the
Federal Insurance Contributions Act or
the Railroad Retirement Tax Act, as
applicable, that does not pay any
wages within the meaning of section
3121(a) or compensation within the
meaning of section 3231(e). For this
purpose, a plan maintained for a self-
employed individual within the mean-
ing of section 401(c)(1), who is also sub-
ject to the tax under section 1401, is
deemed to be a plan maintained by an
employer that pays wages within the
meaning of section 3121(a).

(ii) A plan, or the portion of a plan,
that is an employee stock ownership
plan described in section 4975(e)(7) (an
ESOP) or a tax credit employee stock
ownership plan described in section
409(a) (a TRASOP), except as provided
in §54.4975-11(a)(7)(ii) of this chapter,
which contains a limited exception to
this rule for certain ESOPs in exist-
ence on November 1, 1977.

(iii) With respect to elective con-
tributions as defined in §1.401(k)-1(g)(3)
under a qualified cash or deferred ar-
rangement as defined in §1.401(k)-
1(a)(4)(i) or with respect to employee or
matching contributions defined in
§1.401(m)-1(f)(6) or (F)(12), respectively.

(iv) With respect to contributions to
a simplified employee pension made
under a salary reduction arrangement
described in section 408(k)(6) (a
SARSEP).

(5) Additional rules. The Commis-
sioner may, in revenue rulings, notices,
or other documents of general applica-
bility, prescribe additional rules that
may be necessary or appropriate to
carry out the purposes of section 401(l),
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