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and the employer’s adjusted basis in
such property.

(2) Special rule for unfunded pensions
and certain death benefits. If unfunded
pensions are paid directly to former
employees, such payments are includ-
ible in their gross income when paid,
and accordingly, such amounts are de-
ductible under section 404(a)(5) when
paid. Similarly, if amounts are paid as
a death benefit to the beneficiaries of
an employee (for example, by con-
tinuing his salary for a reasonable pe-
riod), and if such amounts meet the re-
quirements of section 162 or 212, such
amounts are deductible under section
404(a)(5) in any case when they are not
includible under the other paragraphs
of section 404(a).

(3) Separate accounts for funded plans
with more than one employee. In the case
of a funded plan under which more
than one employee participates, no de-
duction is allowable under section
404(a)(5) for any contribution unless
separate accounts are maintained for
each employee. The requirement of
separate accounts does not require that
a separate trust be maintained for each
employee. However, a separate account
must be maintained for each employee
to which employer contributions under
the plan are allocated, along with any
income earned thereon. In addition,
such accounts must be sufficiently sep-
arate and independent to qualify as
separate shares under section 663(c).
Nothing shall preclude a trust which
loses its exemption under section 501(a)
from setting up such acounts and meet-
ing the separate account requirement
of section 404(a)(5) with respect to the
taxable years in which such accounts
are set up and maintained.

(c) Contributions paid on or before Au-
gust 1, 1969. No deduction is allowable
under section 404(a)(5) for any con-
tribution paid on or before August 1,
1969, by an employer under a stock
bonus, pension, profit-sharing, or annu-
ity plan, or for any compensation paid
on account of any employee under plan
deferring the receipt of such compensa-
tion, except in the year when paid, and
then only to the extent allowable
under section 404(a). See §1.404(a)-1. If
payments are made under such a plan
and the amounts are not deductible
under the other paragraphs of section
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404(a), they are deductible under sec-
tion 404(a)(5) to the extent that the
rights of individual employees to, or
derived from, such employer’s con-
tribution or such compensation are
nonforfeitable at the time the con-
tribution or compensation is paid. If
unfunded pensions are paid directly to
former employees, their rights to such
payments are nonforfeitable, and ac-
cordingly, such amounts are deductible
under section 404(a)(5) when paid. Simi-
larly, if amounts are paid as a death
benefit to the beneficiaries of an em-
ployee (for example, by continuing his
salary for a reasonable period), and if
such amounts meet the requirements
of section 162 or 212, such amounts are
deductible under section 404(a)(5) in
any case where they are not deductible
under the other paragraphs of section
404(a). As to what constitutes non-
forfeitable rights of an employee in
other cases, see §1.402(b)-1(d)(2). If an
amount is accrued but not paid during
the taxable year, no deduction is allow-
able for such amount for such year. If
an amount is paid during the taxable
year to a trust or under a plan and the
employee’s rights to such amount are
forfeitable at the time the amount is
paid, no deduction is allowable for such
amount for any taxable year.

(Secs. 83 and 7805 of the Internal Revenue
Code of 1954 (83 Stat. 588; 68A Stat. 917; 26
U.S.C. 83 and 7805))

[T.D. 7554, 43 FR 31926, July 24, 1978]

§1.404(a)-13 Contributions of an em-
ployer where deductions are allow-
able under section 404(a) (1) or (2)
and also under section 404(a)(3); ap-
plication of section 404(a)(7).

(a) Where deductions are allowable
under section 404(a) (1) or (2) on ac-
count of contributions under a pension
or annuity plan and deductions are also
allowable under section 404(a)(3) for the
same taxable year on account of con-
tributions to a profit-sharing or stock
bonus trust, the total deductions under
these sections are subject to the provi-
sions of section 404(a)(7) unless no em-
ployee who is a beneficiary under the
trusts or plans for which deductions
are allowable under section 404(a) (1) or
(2) is also a beneficiary under the
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trusts for which deductions are allow-
able under section 404(a)(3). The provi-
sions of section 404(a)(7) apply only to
deductions for overlapping trusts or
plans, i.e., for all trusts or plans for
which deductions are allowable under
section 404(a) (1), (2), or (3) except (1)
any trust or plan for which deductions
are allowable under section 404(a) (1) or
(2) and which does not cover any em-
ployee who is also covered under a
trust for which deductions are allow-
able under section 404(a) (3), and (2) any
trust for which deductions are allow-
able under section 404(a)(3) and which
does not cover any employee who is
also covered under a trust or plan for
which deductions are allowable under
section 404(a) (1) or (2). The limitations
under section 404(a)(7) for any taxable
year of the employer are based on the
compensation otherwise paid or ac-
crued during the year by the employer
to all employees who, in such year, are
beneficiaries of the funds accumulated
under one or more of the overlapping
trusts or plans. For purposes of the pre-
ceding sentence, if the taxable year of
the employer with respect to which the
limitation is being computed ends with
or within a taxable year of any of the
overlapping trusts or plans during
which any such trust is not exempt
under section 501(a) or, in the case of a
plan, during which it does not meet the
requirements of section 404(a)(2), or if
such taxable year of the employer ends
after any such trust or plan has termi-
nated, then, with respect to such trust
or plan, those employees, and only
those employees, who, at any time dur-
ing the one-year period ending on the
last day of the last calendar month
during which the trust was exempt
under section 501(a), or the plan met
the requirements of section 404(a)(2),
were beneficiaries of the funds accumu-
lated under such trust or plan shall be
considered the beneficiaries of such
trust or plan in the taxable year of the
employer with respect to which the
limitation is being computed. For pur-
poses of this paragraph, “compensation
otherwise paid or accrued” means all of
the compensation paid or accrued ex-
cept that for which a deduction is al-
lowable under a plan that qualifies
under section 401(a), including a plan
that qualifies under section 404(a)(2).
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(b) Under section 404(a)(7), any excess
of the total amount otherwise deduct-
ible for the taxable year under section
404(a) (1), (2), or (3) as contributions to
overlapping trusts or plans over 25 per-
cent of the compensation otherwise
paid or accrued during the year to all
the employees who are beneficiaries
under such trusts or plans, is not de-
ductible for such year but is deductible
for succeeding taxable years, in order
of time, so that the total deduction for
contributions to such trusts or plans
for a succeeding taxable year is equal
to the lesser of—

(1) 30 percent of the compensation
otherwise paid or accrued during the
taxable year to all the employees who
are beneficiaries under such trusts or
plans in the year, or

(2) The sum of (i) the smaller of (a) 25
percent of the compensation otherwise
paid or accrued during the taxable year
to all employees who are beneficiaries
under such trusts or plans in the year,
or (b) the total of the amounts other-
wise deductible under section 404(a) (1),
(2), or (3) for the year for such trusts or
plans and (ii) any carryover to the year
from prior years under section 404(a)(7),
i.e., any excess otherwise deductible
under section 404(a) (1), (2), or (3), but
not deducted for a prior taxable year
because of the limitations under sec-
tion 404(a)(7).

(¢) The Ilimitations under section
404(a)(7) are determined and applied
after all the limitations, deductions
otherwise allowable, and carryovers
under section 404(a) (1), (2), and (3) have
been determined and applied, and, in
particular, after effect has been given
to the carryover provision in section
404(a)(1)(D) and in the second and third
sentences of section 404(a)(3)(A). Where
the limitations under section 404(a)(7)
reduce the total amount deductible,
the excess deductible in succeeding
years is treated as a carryover which is
distinct from, and additional to, any
excess contributions carried over and
deductible in succeeding years under
the provisions in section 404(a)(1)(D) or
in the third sentence of section
404(a)(3)(A). The application of the pro-
visions of section 404(a)(7) and the
treatment of carryovers for a case
where the taxable years are calendar
years and the overlapping trusts or
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plans consist of a pension trust and a
profit-sharing trust put into effect in
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1954 and covering the same employees
may be illustrated as follows:

ILLUSTRATION OF APPLICATION OF PROVISIONS OF SECTION 404(A)(7) AND OF TREATMENT OF
CARRYOVERS FOR OVERLAPPING PENSION AND PROFIT-SHARING TRUSTS PUT INTO EFFECT IN
1954 AND COVERING THE SAME EMPLOYEES (ALL FIGURES REPRESENT THOUSANDS OF DOLLARS
AND ALL TAXABLE (CALENDAR) YEARS OF THE EMPLOYER ARE YEARS WHICH END WITH OR WITHIN
A TAXABLE YEAR OF THE TRUST FOR WHICH IT IS EXEMPT UNDER SECTION 501(A))

Taxable calendar years
1954 1955 1956 1957
BEFORE GIVING EFFECT TO SECTION 404( a)(7)
Pension trust contributions and limitations, deductions, and carryovers under section
404(a)(1):
1. Contributions Paid iN YEAI ......c.ccuiiiiriiiiiieite e $215 $85 $140 $60
2. Contributions carried over from prior years ..... 0 5 0 20
3. Total deductible for year subject to limitation 215 90 140 80
4. Limitation applicable to year ..... 210 175 120 85
5. Amount deductible for year ..o 210 90 120 80
6. Contributions carried over to succeeding years ..............ccccoeeieeicririnieinccicicniieenns 5 0 20 0
Profit-sharing trust contributions and limitations, deductions, and carryovers under sec-
tion 404(a)(3):
7. Contributions Paid iN YEAT ........c.coiiiiriiiiiiciieet et 200 125 105 65
8. Contributions carried over from prior years ..... 0 35 10 0
9. Total deductible for year subject to lImitation ...........ccceooveiiiiniiiiicee 200 160 115 65
10. Limitation applicable to year . 165 150 135 1110
11. Amount deductible for year ..o 165 150 115 65
12. Contributions carried over to sucCeeding YEars ..........cccoeoireeeruiieeciieeeneeneereees 35 10 0 0
APPLICATION OF SECTION 404( a)(7)
Totals for pension and profit-sharing trust:
13. Amount deductible for year under section 404(a)(7):
(1) 30 percent of compensation covered in year?2 ®) 300 270 180
(2) (i) (a) 25 percent of compensation covered in year? ... 275 250 225 150
(b) Total amount otherwise deductible for year: item 5 plus item 11 .. 375 240 235 145
(c) Smaller of (a) or (b) . 275 240 225 145
(i) Carryover from prior years under sectlon 404(a )(7) . 0 100 40 10
(iii) Sum of (i)(C) @Nd (ii) ...ooveiiiiiiiiiiie e 275 340 265 155
(3) Amount deductible: Lesser of (1) or (2)(|||) ....................................................... 275 300 265 155
14. Carryover to succeeding years under section 404(a)(7) item 13(2)(||) plus item
3(2)(i)(D) MINUS HEM 13(B) vttt 100 40 10 0

1Includes carryover of 20 from 1956.

2Compensation otherwise paid or accrued during the year to the employees who are beneficiaries under the trusts in the year.

330 percent limitation not applicable to first year of plan.

[T.D. 6500, 25 FR 11689, Nov. 26, 1960, as amended by T.D. 6534, 26 FR 517, Jan. 20, 1961]

§1.404(a)-14 Special rules in connec-
tion with the Employee Retirement
Income Security Act of 1974.

(a) Purpose of this section. This sec-
tion provides rules for determining the
deductible limit under section
404(a)(1)(A) of the Internal Revenue
Code of 1954 for defined benefit plans.

(b) Definitions. For purposes of this
section—

(1) Section 404(a). The term “old sec-
tion 404(a)” means section 404(a) as in
effect on September 1, 1974. Any ref-

erence to section 404 without the des-
ignation “old” is a reference to section
404 as amended by the Employee Re-
tirement Income Security Act of 1974.
(2) Ten-year amortization base. The
term “10-year amortization base”
means either the past service and other
supplementary pension and annuity
credits described in section
404(a)(1)(A)(iii) or any base established
in accordance with paragraph (g) of
this section. A plan may have several
10-year amortization bases to reflect
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