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§1.404(a)-8 Contributions of an em-
ployer under an employees’ annuity
plan which meets the requirements
of section 401(a); application of sec-
tion 404(a)(2).

(a) If contributions are paid by an
employer under an annuity plan for
employees and the general conditions
and limitations applicable to deduc-
tions for such contributions are satis-
fied (see §1.404(a)-1), the contributions
are deductible under section 404(a)(2) if
the further conditions provided therein
are satisfied. For the meaning of “an-
nuity plan” as used here, see §1.404(a)-
3. In order that contributions by the
employer may be deducted under sec-
tion 404(a)(2), all of the following con-
ditions must be satisfied:

(1) The contributions must be paid
toward the purchase of retirement an-
nuities (or for disability, severance, in-
surance, survivorship benefits inci-
dental and directly related to such an-
nuities, or medical benefits described
in section 401(h) as defined in para-
graph (a) of §1.404(h)-1) under an annu-
ity plan for the exclusive benefit of the
employer’s employees or their bene-
ficiaries.

(2) The contributions must be paid in
a taxable year of the employer which
ends with or within a year of the plan
for which it meets the applicable re-
quirements set forth in section 401(a)
3, 4. 3, 6. (M, (), (11), (12), (13),
(14), (15), (16), and (19). In the case of a
plan which covers a self-employed indi-
vidual, the contributions must be paid
in a taxable year of the employer
which ends with or within a year of the
plan for which it also meets the
requrements of section 401(a), (9), (10),
(17), and (18) and of section 401(d) (other
than paragraph (1)). In the case of a
plan which covers a shareholder-em-
ployee within the meaning of section
1379(d), the contributions must be paid
in a taxable year of the employer
which ends with or within a year of the
plan for which it also meets the re-
quirements of section 401(a) (17) and
(18). See section 401(a) and the regula-
tions thereunder for the requirements
and the applicable effective dates of
the respective paragraphs set forth in
section 401(a). Any contributions of an
employer which are paid in a taxable
year of the employer ending with or
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within a year of the plan for which it
meets the applicable requirements of
section 401 may be carried over and de-
ducted in a succeeding taxable year of
the employer in accordance with sec-
tion 404(a)(1)(D), whether or not such
succeeding taxable year ends with or
within a taxable year of the plan for
which it meets the requirements set
out in section 401 (a) and (d). See sec-
tion 401(b) and the regulations there-
under for special rules allowing certain
plan amendments to be given retro-
active effect. See section 404(a)(6) for a
special rule for determining the time
when a contribution is deemed to have
been made.

(3) There must be a definite written
arrangement between the employer and
the insurer that refunds of premiums,
if any, shall be applied within the tax-
able year of the employer in which re-
ceived or within the next succeeding
taxable year toward the purchase of re-
tirement annuities (or for disability,
severance, insurance, survivorship ben-
efits incidental and directly related to
such annuities, or medical benefits de-
scribed in section 401(h) as defined in
paragraph (a) of §1.401(h)-1 under the
plan. For the purpose of this condition,
“refunds of premiums” means payments
by the insurer on account of credits
such as dividends, experience rating
credits, or surrender or cancellation
credits. The arrangement may be in
the form of contract provisions or writ-
ten directions of the employer or part-
ly in one form and partly in another.
This condition will be considered satis-
fied where—

(i) All credits are applied regularly,
as they are determined, toward the pre-
miums next due under the contracts
before any further employer contribu-
tions are so applied, and

(ii) Under the arrangement,

(A) No refund of premiums may be
made during continuance of the plan
unless applied as aforesaid, and

(B) If refunds of premiums may be
made after discontinuance or termi-
nation, whichever is applicable, of the
plan on account of surrenders or can-
cellations before all retirement annu-
ities provided under the plan with re-
spect to service before its discontinu-
ance or termination have been pur-
chased, such refunds will be applied in
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the taxable year of the employer in
which received, or in the next suc-
ceeding taxable year, to purchase re-
tirement annuities for employees by a
procedure which does not contravene
the conditions of section 401(a)(4). If
the plan also includes medical benefits
described in section 401(h) as defined in
paragraph (a) of §1.401(h)-1, any refund
of premiums attributable to such bene-
fits must, in accordance with these
rules, be applied toward the purchase
of medical benefits described in section
401(h).

(4) Any amounts described in sub-
paragraph (3) of this paragraph which
are attributable to contributions on be-
half of a self-employed individual must
be applied toward the purchase of re-
tirement benefits. Amounts which are
so applied are not contributions and
thus are not taken into consideration
in determining—

(i) The amount deductible with re-
spect to contributions on his behalf,
nor

(ii) In the case of an owner-employee,
the maximum amount of contributions
that may be made on his behalf.

(b) Where the above conditions are
satisfied, the amounts deductible under
section 404(a)(2) are governed by the
limitations provided in section
404(a)(1). See 8§1.404(a)-3 to 1.404(a)-7,
inclusive.

(Sec. 411 Internal Revenue Code of 1954 (88
Stat. 901; 26 U.S.C. 411))

[T.D. 7501, 42 FR 42321, Aug. 23, 1977]

§1.404(a)(8)-1T Deductions for plan
contributions on behalf of self-em-
ployed individuals. (Temporary)

Q: How does the amendment to sec-
tion 404(a)(8)(D), made by section
713(d)(6) of the Tax Reform Act of 1984
(TRA of 1984), affect section
404(a)(8)(C)?

A: In applying the rules of section
404(a)(8)(C), the Service will treat the
amendment to section 404(a)(8)(D) as
also having been made to section
404(a)(8)(C), pending enactment of tech-
nical corrections to TRA of 1984. The
effect of treating the amendment as
having also been made to section
404(a)(8)(C) is to increase the amount of
contributions on behalf of a self-em-
ployed individual that will be treated
as satisfying section 162 or 212. Gen-
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erally, therefore, a contribution on be-
half of a self-employed individual is
treated as satisfying section 162 or 212
if it is not in excess of the individual’s
earned income for the year, determined
without regard to the deduction al-
lowed by section 404 for the self-em-
ployed individual’s contribution.

[T.D. 8073, 51 FR 4321, Feb. 4, 1986]

§1.404(a)-9 Contributions of an em-
ployer to an employees’ profit-shar-
ing or stock bonus trust that meets
the requirements of section 401(a);
application of section 404(a)(3)(A).

(a) If contributions are paid by an
employer to a profit-sharing or stock
bonus trust for employees and the gen-
eral conditions and limitations appli-
cable to deductions for such contribu-
tions are satisfied (see §1.404(a)-1), the
contributions are deductible under sec-
tion 404(a)(3)(A) if the further condi-
tions provided therein are also satis-
fied. In order to be deductible under
the first, second, or third sentence of
section 404(a)(3)(A), the contributions
must be paid (or deemed to have been
paid under section 404(a)(6)) in a tax-
able year of the employer which ends
with or within a taxable year of the
trust for which it is exempt under sec-
tion 501(a) and the trust must not be
designed to provide retirement benefits
for which the contributions can be de-
termined actuarially. Excess contribu-
tions paid in such a taxable year of the
employer may be carried over and de-
ducted in a succeeding taxable year of
the employer in accordance with the
third sentence of section 404(a)(3)(A),
whether or not such succeeding taxable
year ends with or within a taxable year
of the trust for which it is exempt
under section 501(a). This section is
also applicable to contributions to a
foreign situs profit-sharing or stock
bonus trust which could qualify for ex-
emption under section 501(a) except
that it is not created or organized and
maintained in the United States.

(b) The amount of deductions under
section 404(a)(3)(A) for any taxable year
is subject to limitations based on the
compensation otherwise paid or ac-
crued by the employer during such tax-
able year to employees who are bene-
ficiaries under the plan. For purposes
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