§1.404(b)-1

years with respect to which section
404(a)(1)(A) and the rules of this section
would have applied but for the transi-
tion rule contained in paragraph (1)(1)
of this section. Contributions actually
deducted are used in retroactively es-
tablishing and maintaining these bases
under paragraph (h). However, a deduc-
tion already taken shall not be recom-
puted because of the retroactive estab-
lishment of a base.

(m) Effective date of section 404(a). In
the case of a plan which was in exist-
ence on January 1, 1974, section 404(a)
generally applies for contributions on
account of taxable years of an em-
ployer ending with or within plan years
beginning after December 31, 1974. In
the case of a plan not in existence on
January 1, 1974, section 404(a) generally
applies for contributions on account of
taxable years of an employer ending
with or within plan years beginning
after September 4, 1974. See §1.410(a)-
2(c) for rules concerning the time of
plan existence. See also §1.410(a)-2(d),
which provides that a plan in existence
on January 1, 1974, may elect to have
certain provisions, including the
amendments to section 404(a) con-
tained in section 1013 of the Employee
Retirement Income Security Act of
1974, apply to a plan year beginning
after September 2, 1974, and before the
otherwise applicable effective date con-
tained in that section.

[T.D. 7760, 46 FR 6914, Jan. 22, 1981; 46 FR
15685, Mar. 9, 1981]

§1.404(b)-1 Method of contribution,
etc., having the effect of a plan; ef-
fect of section 404(b).

Section 404(a) is not confined to for-
mal stock bonus, pension, profit- shar-
ing, and annuity plans, or deferred
compensation plans, but it includes
any method of contributions or com-
pensation having the effect of a stock
bonus, pension, profit-sharing, or annu-
ity plan, or similar plan deferring the
receipt of compensation. Thus, where a
corporation pays pensions to a retired
employee or employees or to their
beneficiaries in such amounts as may
be determined from time to time by
the board of directors or responsible of-
ficers of the company, or where a cor-
poration is under an obligation, wheth-
er funded or unfunded, to pay a pension
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or other deferred compensation to an
employee or his beneficiaries, there is
a method having the effect of a plan
deferring the receipt of compensation
for which deductions are governed by
section 404(a). If an employer on the ac-
crual basis defers paying any com-
pensation to an employee until a later
year or years under an arrangement
having the effect of a stock bonus, pen-
sion, profit-sharing, or annuity plan, or
similar plan deferring the receipt of
compensation, he shall not be allowed
a deduction until the year in which the
compensation is paid. This provision is
not intended to cover the case where
an employer on the accrual basis defers
payment of compensation after the
year of accrual merely because of in-
ability to pay such compensation in
the year of accrual, as, for example,
where the funds of the company are not
sufficient to enable payment of the
compensation without jeopardizing the
solvency of the company, or where the
liability accrues in the earlier year,
but the amount payable cannot be ex-
actly determined until the later year.

[T.D. 6500, 25 FR 11690, Nov. 26, 1960]

§1.404(b)-1T Method or arrangement
of contributions, etc., deferring the
receipt of compensation or pro-
viding for deferred benefits. (Tem-
porary)

Q-1: As amended by the Tax Reform
Act of 1984, what does section 404(b) of
the Internal Revenue Code provide?

A-1: As amended, section 404(b) clari-
fies that any plan, or method or ar-
rangement, deferring the receipt of
compensation or providing for deferred
benefits (other than compensation) is
to be treated as a plan deferring the re-
ceipt of compensation for purposes of
section 404 (a) and (d). Accordingly,
section 404 (a) and (d) (in the case of
employees and nonemployees; respec-
tively) shall govern the deduction of
contributions paid or compensation
paid or incurred with respect to such a
plan, or method or arrangement. Sec-
tion 404 (a) and (d) requires that such a
contribution or compensation be paid
or incurred for purposes of section 162
or 212 and satisfy the requirements for
deductibility under either of those sec-
tions. Thus, for example, under section
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