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§1.408A-9 Effective date.

This section contains the following
question and answer providing the ef-
fective date of §§81.408A-1 through
1.408A-8:

Q-1. To what taxable years do
§§1.408A-1 through 1.408A-8 apply?

A-1 Sections 1.408A-1 through 1.408A-
8 apply to taxable years beginning on
or after January 1, 1998.

[T.D. 8816, 64 FR 5611, Feb. 4, 1999]

§1.409-1 Retirement bonds.

(a) In general. Section 409 authorizes
the issuance of bonds under the Second
Liberty Bond Act the purchase price of
which would be deductible under sec-
tion 219. Section 409 also prescribes the
tax treatment of such bonds. See para-
graph (b) of this section.

(b) Income tax treatment of bonds—(1)
General rule. Except as provided in
paragraph (b)(2) of this section, the en-
tire proceeds upon redemption of a re-
tirement bond described in section
409(a) shall be included in the gross in-
come of the taxpayer entitled to such
proceeds. If a bond has not been ten-
dered for redemption by the registered
owner before the close of the taxable
year in which he attains age 70%, he
must include in his gross income for
such taxable year the amount of the
proceeds he would have received if the
bond had been redeemed at age 70%.
The provisions of sections 72 and 1232
do not apply to a retirement bond.

(2) Exceptions. (i) If a retirement bond
is redeemed within 12 months after the
issue date, the proceeds are excluded
from gross income if no deduction is al-
lowed under section 219 on account of
the purchase of such bond. For defini-
tion of issue date, see 31 CFR 346.1(c).

(i) If a retirement bond is redeemed
after the close of the taxable year in
which the registered owner attains age
70%> the proceeds from the redemption
of the bond are excludable from the
gross income of the registered owner or
his beneficiary to the extent that such
proceeds were includible in the gross
income of the registered owner for such
taxable year.

(iii) If a retirement bond is surren-
dered for reissuance in the same or
lesser face amount, the difference be-
tween current redemption value of the
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bond surrendered for reissuance and
the current surrender value of the bond
reissued is includible in the gross in-
come of the registered owner.

(3) Basis. The basis of a retirement
bond is zero.

(c) Rollover. The first sentence of
paragraph (b)(1) of this section shall
not apply in any case in which a retire-
ment bond is redeemed by the reg-
istered owner before the close of the
taxable year in which he attains the
age of 70% if he transfers the entire
amount of the proceeds of such redemp-
tion to—

(1) An individual retirement account
described in section 408(a) or an indi-
vidual retirement annuity described in
section 408(b) (other than an endow-
ment contract described in §1.408-3(¢e)),
or

(2) An employees’ trust which is de-
scribed in section 401(a) which is ex-
empt from tax under section 501(a), or
an annuity plan described in section
403(a), for the benefit of the registered
owner, on or before the 60th day after
the day on which he received the pro-
ceeds of such redemption. This sub-
paragraph shall not apply in the case of
a transfer to a trust or plan described
in (c)(2) of this section unless no part
of the purchase price of the retirement
bond redeemed is attributable to any
source other than a rollover contribu-
tion from such an employees’ trust or
annuity plan (other than an annuity
plan or employees’ trust forming part
of a plan under which the individual
was an employee within the meaning of
section 401(c)(1) at the time contribu-
tions were made on his behalf under
the plan).

(d) Additional tax—(1) Early redemp-
tion. Except as provided in paragraph
(d)(2) of this section, under section
409(c) if a retirement bond is redeemed
by the registered owner before he at-
tains age 59%, his tax under chapter 1
of the Code is increased by an amount
equal to 10 percent of the proceeds of
the redemption includible in his gross
income for the taxable year. Except in
the case of the credits allowable under
sections 31, 39, or 42, no credit can be
used to offset the tax described in the
preceding sentence.

(2) Limitations. Paragraph (d)(1) of
this section shall not apply if—
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(i) During the taxable year of the reg-
istered owner in which a retirement
bond is redeemed, the registered owner
becomes disabled within the meaning
of section 72(m)(7), or

(i) A retirement bond is tendered for
redemption in accordance with para-
graph (b)(2)(i) of this section.

[T.D. 7714, 45 FR 52799, Aug. 8, 1980]

§1.409(p)-1T Prohibited allocation of
securities in an S corporation (tem-
porary).

(a) Organization of this section. Sec-
tions 409(p) and 4979A apply if a non-
allocation year occurs in an employee
stock ownership plan (ESOP), as de-
fined in section 4975(e)(7), that holds
shares of stock of a Subchapter S cor-
poration (S corporation) that are em-
ployer securities as defined in section
409(1). Paragraph (b) of this section sets
forth the general rule under section
409(p)(1) and (2) prohibiting an alloca-
tion to a disqualified person in a non-
allocation year. Paragraph (c) of this
section sets forth rules under section
409(p)(3), (5), and (7) for determining
whether a year is a nonallocation year,
generally based on whether disqualified
persons own at least 50 percent of the
shares of the S corporation, either tak-
ing into account only the outstanding
shares of the S corporation (including
shares held by the ESOP) or taking
into account both the outstanding
shares and synthetic equity of the S
corporation. Paragraphs (d), (e), and (f)
of this section contain definitions of a
disqualified person under section
409(p)(4) and (5), deemed-owned ESOP
shares under section 409(p)(4)(C), and
synthetic equity under section
409(p)(6)(C).

(b) Prohibited accruals in a nonalloca-
tion year—(1) General rule. An ESOP
holding employer securities consisting
of stock in an S corporation must pro-
vide that no portion of the assets of the
plan attributable to (or allocable in
lieu of ) such employer securities may,
during a nonallocation year, accrue (or
be allocated directly or indirectly
under any plan of the employer meet-
ing the requirements of section 401(a))
for the benefit of any disqualified per-
son.

(2) Additional rules. [Reserved]

26 CFR Ch. | (4-1-04 Edition)

(c) Nonallocation year—(1) Definition
generally. A nonallocation year means a
plan year of an ESOP during which, at
any time, the ESOP holds any em-
ployer securities that are shares of an
S corporation and either—

(i) Disqualified persons own at least
50 percent of the number of out-
standing shares of stock in the S cor-
poration (including deemed-owned
ESOP shares), or

(ii) Disqualified persons own at least
50 percent of the aggregate number of
outstanding shares of stock (including
deemed-owned ESOP shares) and syn-
thetic equity in the S corporation.

(2) Attribution rules. For purposes of
this paragraph (c), the rules of section
318(a) apply to determine ownership of
shares in the S corporation (including
deemed-owned ESOP shares) and syn-
thetic equity. However, for this pur-
pose, section 318(a)(4) (relating to op-
tions to acquire stock) is disregarded
and, in applying section 318(a)(1), the
members of an individual’s family in-
clude members of the individual’s fam-
ily under paragraph (d)(2) of this sec-
tion. In addition, an individual is treat-
ed as owning deemed-owned ESOP
shares of that individual notwith-
standing the employee trust exception
in section 318(a)(2)(B)(i). If the attribu-
tion rules in paragraph (b)(1) of this
section apply, those rules must be fol-
lowed before applying the rules in this
paragraph (c)(2).

(3) Special rule for avoidance or eva-
sion. Under section 409(p)(7)(B), the
Commissioner, in revenue rulings, no-
tices, and other guidance published in
the Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(B) of this chapter),
may provide that a nonallocation year
occurs in any case in which the prin-
cipal purpose of the ownership struc-
ture of an S corporation constitutes an
avoidance or evasion of section 409(p).
For any year that is a nonallocation
year under this paragraph (c)(3), the
Commissioner may treat any person as
a disqualified person.

(4) Special rule for certain stock rights.
(i) For purposes of paragraph (c)(1) of
this section, a person is treated as own-
ing stock that the person has a right to
acquire if, at all times during the pe-
riod when such rights are effective, the
stock that the person has the right to
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