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(ii) Conclusion with respect to disqualified
persons. E’s option constitutes 500 shares of
synthetic equity. Accordingly, as shown in
column 6 in the table above, individuals B, C,
and E are disqualified persons for 2006 be-
cause each owns at least 10% of X’s deemed-
owned ESOP shares or X’s total deemed-
owned ESOP and synthetic equity shares.

(iii) Conclusion with respect to nonallocation
year. The 100 shares owned directly by B, B’s
330 deemed-owned ESOP shares, C’s 145
deemed-owned ESOP shares, E’s 30 deemed-
owned ESOP shares, plus E’s 500 synthetic
equity shares equals 65% of the 1,700 out-
standing and synthetic equity shares of X.
Thus, 2006 is a nonallocation year for X’s
ESOP under section 409(p) because disquali-
fied persons own at least 50% of X’s total
shares of outstanding stock and synthetic
equity. In addition, independent of the pre-
ceding conclusion, 2006 would be a nonalloca-
tion year because disqualified persons own at
least 50% of X’s outstanding shares because
the 100 shares owned directly by B, B’s 330
deemed-owned ESOP shares, C’s 145 deemed-
owned ESOP shares, plus E’s 30 deemed-
owned ESOP shares equals 50.4% of the 1,200
outstanding shares of X.

(h) Effective date—(1) General effective
dates. Except as provided in paragraph
(h)(2) of this section, section 409(p) ap-
plies for plan years ending after March
14, 2001 and this section applies for plan
years ending after October 20, 2003, ex-
cept that paragraph (f)(2)(iv) of this
section is disregarded with respect to
nonqualified deferred compensation
that is distributed on or before July 21,
2004.

(2) Certain ESOPs established on or be-
fore March 14, 2001. If an ESOP holding
stock in an S corporation was estab-
lished on or before March 14, 2001 and
the election under section 1362(a) with
respect to that S Corporation was in ef-
fect on March 14, 2001,

[T.D. 9081, 68 FR 42974, July 21, 2003]

§1.410(a)-1 Minimum participation
standards; general rules.

(@) In general. A plan is not a quali-
fied plan (and a trust forming a part of
such plan is not a qualified trust) un-
less the plan satisfies—

(1) The minimum age and service re-
quirements of section 410(a)(1) and
§1.410(a)-3,

(2) The maximum age requirements
of section 410(a)(2) and §1.410(a)-4, and

26 CFR Ch. | (4-1-04 Edition)

(3) The minimum coverage require-
ments of section 410(b)(1) and §1.410(b)-
1.

(b) Organization of regulations relating
to minimum participation standards—(1)
General rules. This section prescribes
general rules relating to the minimum
participation standards provided by
Section 410.

(2) Effective dates. Section 1.410(a)-2
provides rules under section 1017 of the
Employee Retirement Income Security
Act of 1974 relating to effective dates
under section 410.

(3) Age and service conditions. Section
1.410(a)-3 provides rules under section
410(a)(1) relating to minimum age and
service conditions.

(4) Maximum age and time of participa-
tion. Section 1.410(a)-4 provides rules
under section 410(a) (2) and (4) relating
to maximum age and time of participa-
tion.

(5) Year of service; breaks in service.
For rules relating to years of service
and breaks in service, see 29 CFR Part
2530 (Department of Labor regulations
relating to minimum standards for em-
ployee pension benefit plans). See
§1.410(a)-5 for rules under section
410(a)(3)(B) relating to seasonal indus-
tries and for certain rules under sec-
tion 410(a)(5) relating to breaks in serv-
ice.

(6) Breaks in service. Section 1.410(a)-
6 provides special rules under section
1017(f) of the Employee Retirement In-
come Security Act of 1974 relating to
amendment of break in service rules.

(7) Elapsed time. Section 1.410 (a)-7
provides rules under sections 410 and
411 relating to the elapsed time method
of crediting years of service.

(8) Coverage. Section 1.410(b)-1 pro-
vides rules relating to the minimum
coverage requirements provided by sec-
tion 410(b)(1).

(9) Church election. Section 1.410(d)-1
provides rules relating to the election
by a church to have participation, vest-
ing, funding, etc., provisions apply.

(c) Application of participation stand-
ards to certain plans—(1) General rule.
Except as provided in subparagraph (2)
of this paragraph, section 410 does not
apply to—

(i) A governmental plan (within the
meaning of section 414(d) and the regu-
lations thereunder),
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Internal Revenue Service, Treasury

(ii) A church plan (within the mean-
ing of section 414(e) and the regulations
thereunder) which has not made the
election provided by section 410(d) and
the regulations thereunder,

(iii) A plan which has not provided
for employer contributions at any time
after September 2, 1974, and

(iv) A plan established and main-
tained by a society, order, or associa-
tion described in section 501(c) (8) or
(9), if no part of the contributions to or
under such plan are made by employers
of participants in such plan.

(2) Participation requirements. A plan
described in subparagraph (1) of this
paragraph shall, for purposes of section
401(a), be treated as meeting the re-
quirements of section 410 if such plan
meets the coverage requirements re-
sulting from the application of section
401(a)(3) as in effect on September 1,
1974. Such coverage requirements in-
clude the rules in §1.410(b)-1(d) (special
rules relating to minimum coverage re-
quirements), that interpret statutory
provisions substantially identical to
section 401(a)(3) as in effect on Sep-
tember 1, 1974. In applying the rules of
that paragraph (d) to plans described in
this paragraph (c) employees whose
principal duties consist in supervising
the work of other employees shall be
treated as officers, shareholders, and
highly compensated employees.

(d) Supersession. Section 11.410(a)-1
through 11.410(d)-1 inclusive, of the
Temporary Income Tax Regulation
under the Employee Retirement In-
come Security Act of 1974 are super-
seded by this section and §§1.410(a)-2
through 1.410(d)-1.

(Sec. 410 (88 Stat. 898; 26 U.S.C. 410))

[T.D. 7508, 42 FR 47193, Sept. 20, 1977, as
amended by T.D. 7703, 45 FR 40980, June 17,
1980; T.D. 7735, 45 FR 74722, Nov. 12, 1980]

§1.410(a)-2 Effective dates.

(a) Plans not in existence on January 1,
1974. Under section 1017(a) of the Em-
ployee Retirement Income Security
Act of 1974, in the case of a plan which
was not in existence on January 1, 1974,
section 410 and the regulations there-
under apply for plan years beginning
after September 2, 1974. See paragraph
(c) of this section for time plan is con-
sidered in existence.

§1.410(a)-2

(b) Plans in existence on January 1,
1974. Under section 1017(b) of the Em-
ployee Retirement Income Security
Act of 1974, in the case of a plan which
was in existence on January 1, 1974,
section 410 and the regulations there-
under apply for plan years beginning
after December 31, 1975. See paragraph
(c) of this section for time plan is con-
sidered to be in existence.

(c) Time of plan existence—(1) General
rule. For purposes of this section, a
plan is considered to be in existence on
a particular day if—

(i) The plan on or before that day was
reduced to writing and adopted by the
employer (including, in the case of a
corporate employer, formal approval
by the employer’s board of directors
and, if required, shareholder), even
though no amounts had been contrib-
uted under the plan as of such day, and

(ii) The plan was not terminated on
or before that day.

(2) Collectively bargained plan. Not-
withstanding subparagraph (1) of this
paragraph, a plan described in section
413(a), relating to a plan maintained
pursuant to a collective bargaining
agreement, is considered to be in
existance on a particular day if—

(i) On or before that day there is a le-
gally enforceable agreement to estab-
lish such a plan signed by the em-
ployer, and

(ii) The employer contributions to be
made to the plan are set forth in the
agreement.

(3) Special rule. If a plan is considered
to be in existence on January 1, 1974,
under subparagraph (1) of this para-
graph, any other plan with which such
existing plan is merged or consolidated
shall also be considered to be in exist-
ence on such date.

(d) Certain existing plans may elect new
provisions—(1) In general. The plan ad-
ministrator (as defined in section
414(g)) of a plan that was in existence
on January 1, 1974, may elect to have
the provisions of the Code relating to
participation, vesting, funding, and
form of benefit (as in effect from time
to time) apply to a plan year selected
by the plan year selected by the plan
administrator which begins after Sep-
tember 2, 1974, but before the otherwise
applicable effective dates determined
under section 1017 (b) or (c), 1021, or
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